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(OCTOBER 1, 1982-SEPTEMBER 30, 1983) 


ABSENCES 
‘Leaves of absence. (See LEAVES OF ABSENCE) 


ACCOUNTABLE OFFICERS 
Accounts 
Irregularities, etc. 
Reporting to GAO 
Federal Claims Collection Standards compliance requirement 
In erroneous or improper payment cases General Accounting 
Office (GAO) will exercise its discretion under 31 U.S.C. 3527(c) and 
deny relief, unless the requesting agency demonstrates that it has 
pursued diligent collection action. In order to show that such efforts 
have been taken, relief requests must demonstrate compliance with 
the Federal Claims Collection Standards 
Time limitation 
An agency must report financial irregularities to GAO within 2 
years from the time that the agency is in receipt of substantially 
complete accounts. This requirement is to allow the Government the 
opportunity to raise a charge against the account within the 3-year 
statute of limitations period 
Settlement 
Statutes of limitation 
Although a certifying officer at National Institutes of Health (NIH) 
made a computational error in certifying a voucher for payment, 
thus proximately causing an overpayment of $11,184, his accounts 
are settled by operation of law and he cannot be held liable for the 
loss where the Government did not raise a charge against the ac- 
count within 3 years of receipt by the NIH of the substantially com- 
plete accounts of the certifying officer 
Duplicate check losses 
In duplicate check case (loss resulting from improper negotiation of 
both original and replacement checks), 3-year statute of limitations 
contained in 31 U.S.C. 82i (now sec. 3526) begins to run when loss is 
reflected in disbursing officer’s statement of accountability following 
receipt of Treasury Department’s debit voucher, not when replace- 
ment check was issued 
Relief 
Debt collection 
Diligence in pursuing 
Granting of relief under 31 U.S.C. 82a-2 (now secs. 3527 (c) and (d)) 
does not relieve agency from duty to pursue collection action against 
recipient of improper payment, and GAO may deny relief if agency 
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ACCOUNTABLE OFFICERS—Continued 
Relief—Continued 
Debt collection—Continued 
ence in pursuing—Continued 
has failed to diligently pursue collection action. Exactly what consti- 
tutes diligent collection action may vary according to facts and cir- 
cumstances of particular case, but as general proposition, a single 
letter to debtor is not enough 
Officials requiring relief 
Relief should be requested for all persons who had responsibility 
for or custody of the funds during the relevant stages of a transac- 
tion where an improper or erroneous payment was made. Thus, relief 
requests should include both the person or persons who made the er- 
roneous payment and the official responsible for the account at the 
time the questionable transaction occurred 
Requirements for granting 
Relief of supervisor 
Relief is granted to a supervisor upon a showing that he or she 
properly supervised his or her subordinates. Proper supervision is 
demonstrated by presenting evidence that the supervisor maintained 
an adequate system of procedures and controls to avoid errors and 
that appropriate steps were taken to ensure the system’s implemen- 
tation and effectiveness 


ADMINISTRATIVE DETERMINATIONS 

Conclusiveness 

Claims 
Damage or loss to personal property 

The concept of administrative discretion does not permit an agency 
to refuse to consider all claims submitted to it under the Military 
Personnel and Civilian Employees’ Claims Act, which authorizes 
agencies to settle claims of Government employees for loss or 
damage to personal property. While General Accounting Office will 
not tell another agency precisely how to exercise its discretion, that 
agency has a duty to actually exercise it, either by the issuance of 
regulations or by case-by-case adjudication 


ADMINISTRATIVE PROCEDURE ACT 

Inapplicability 

General Accounting Office 

Recovery under the Equal Access to Justice Act of attorney’s fees 
and costs incurred in pursuing a bid protest at General Accounting 
Office (GAO) is not allowed because GAO is not subject to the Ad- 
ministrative Procedures Act (APA) and in order to recover under 
Equal Access to Justice Act claimant must have prevailed in an ad- 
versary adjudication under the APA 


AGENCY 
Closing for brief period 
Administrative authority 
The Merit Systems Protection Board asks whether administrative 
leave may be granted retroactively to employees who were ordered 
not to report for work during a brief partial shutdown of the agency. 
The employees were placed on half-time, half-pay status in order to 
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AGENCY—Continued 
Closing for brief period—Continued 
Administrative authority—Continued 

forestall a funding gap which would have necessitated a full close- 
down. In its discretion, the Board has the authority to retroactively 
grant administrative leave with pay to the affected employees to the 
extent appropriated funds were available and adequate on the dates 
of the partial shutdown 


AGENTS 
Of private parties 
Authority 
Contracts 
Time for submitting evidence 
Bid deposits in sales solicitation 
Evidence of agent’s authority may be established after bid opening, 
even when solicitation:attempts to make submission of such informa- 
tion a matter of bid responsiveness.. Alleged back-dating of statement 
of agent’s authority therefore does not affect validity of award 
Vitiated 
Mental incapacity of principal 
Under the rules of agency, a known mental incapacity of the prin- 
cipal may operate to vitiate the agent’s authority even in the absence 
of a formal adjudication of incompetency. Hence, Survivor Benefit 
Plan annuity payments may not be made to an agent designated in a 
power of attorney which was signed by an annuitant known to be 
suffering from mental illness but not adjudged incompetent, since in 


the circumstances the validity of the power of attorney is too doubt- 
ful to serve as a proper basis for a payment from appropriated funds. 
44 Comp. Gen. 551 is modified in part 


AGRICULTURE DEPARTMENT 
Farmers Home Administration 
Loans 
Natural disaster emergency loans 
Eligibility 
Censolidated Farm and Rural Development Act 
It is concluded that Farmers Home Administration (FmHA) prac- 
tice of determining eligibility for natural disaster emergency loans, 
authorized under 7 U.S.C. 1961 et seg., on county-wide rather than 
individual crop losses, is unlawful. Legislative history of amendment 
to 7 U.S.C. 1961, in which area designation requirement was abol- 
ished, Pub. L. 95-334, sec. 118, 92 Stat. 426 (Aug. 4, 1978), clearly in- 
dicates that Congress intended that programs be made available to 
farmers on a case-by-case basis. Furthermore, the Secretary of Agri- 
culture has an affirmative duty to make the programs available to 
potential farm borrowers, and since under current guidelines, farm 
borrowers, in counties in which more than 25 farmers are affected by 
disaster, cannot apply for loans unless county-wide crop losses exceed 
30 percent, FmHA’s conduct of program is contrary to law 
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AGRICULTURE DEPARTMENT—Continued 
Forest service 
Fees 
Collection by volunteers 
Prohibition 
Collection of fees owed the United States is an inherent govern- 
mental function which may be performed only by Federal employees. 
General Accounting Office questions the feasibility of developing a 
system of alternative controls to protect the Government against loss 
in the event that volunteers collect Government monies 
Requirement to purchase from Federal Industries. (See PRISONS 
AND PRISONERS, Federal Prison Industries) 
Rural Electrification Administration 
Guaranteed loans of Federal Financing Bank 
Cost of servicing 
Reimbursable basis requirement 
Rural Electrification Administration (REA) may not use funds 
either from its annual appropriation or FEA’s Revolving Fund to 
pay, on a nonreimbursable basis, for the cost of servicing REA guar- 
anteed loans made by the Federal Financing Bank (FFB). Definition 
of a guaranteed loan under 7 U.S.C. 936 as one which is initially 
made, held, and serviced by a legally organized lender agency, to- 
gether with other provisions in REA’s and FFB’s legislation, indicate 
that since FFB acts as the lender, REA can only perform servicing 
function as FFB’s agent on a reimbursable basis 


AIRCRAFT 
Carriers 
Fly America Act 
Applicability 
Travel expenses. (See TRAVEL EXPENSES, Air travel, Fly 
America Act) 
Use by officers and employees 
Space requisition 
Agency liability 
“Full cost” of seat 
General Accounting Office is aware of no statute which would pro- 
hibit airlines from charging Federal agencies which requisition space 
aboard already-full carriers not only the fare for the seat or seats re- 
quisitioned but also the compensation which the airlines must pay 
the bumped passenger 


ALLOWANCES 
Basic allowance for quarters (BAQ). (See QUARTERS ALLOWANCE, 
Basic allowance for quarters (BAQ)) 
Military personnel 
Basic allowance for quarters (BAQ). (See QUARTERS ALLOW- 
ANCE, Basic allowance for quarters (BAQ)) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Travel and transportation allowances 
To home of selection 
Involuntary separation 
Pub. L. 96-513. (See DISCHARGES AND DISMISSALS, Mili- 
tary personnel, Involuntary separation, Pub. L. 96-513 
effect) 
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ALLOW ANCES—Continued 
Trailer allowances 
Military personnel. (See TRANSPORTATION, Household effects, 
Military personnel, Trailer shipment) 


ANTI-DEFICIENCY ACT (See APPROPRIATIONS, Deficiencies, Anti- 
deficiency Act) 


APPROPRIATIONS 
Adjustments 
Check overpayments by U.S. Treasurer 
Relief 
Duplicate check losses. (See TREASURY DEPARTMENT, 
Treasurer of the United States, Relief, Duplicate check 
losses, Appropriation adjustment) 
Availability 
Air purifiers (ecologizer) 

Purchase of air purifiers that would clean the air of tobacco smoke 
in Department of Interior public reading room does not violate rule 
against purchasing equipment for personal benefit of individual em- 
ployees, since all employees and members of public who use the room 
would benefit. 61 Comp. Gen. 634 is distinguished 

Contracts 
Amounts recovered under defaulted contracts 
Disposition 
Funding replacement contract 

Excess costs of reprocurement recovered from a breaching contrac- 
tor by the Bureau of Prisons may be used to funda replacement con- 
tract. It is illogical to hold a contractor legally responsible for excess 
reprocurement costs and then not permit the recovery of those costs 
to be used for the purpose for which they were recovered. As long as 
the Bureau receives only the goods and services for which it bar- 
gained under the original contract, there is no illegal augmentation 
of the Bureau’s appropriation. Therefore these funds need not be de- 
posited into the Treasury as miscellaneous receipts. Comptroller Gen- 
eral decisions to the contrary are modified 

Research and development 
Small Business Innovation Development Act 
Operational v. R&D Activities 

In calculating its 1983 set-aside for_small business innovation re- 
search program, National. Aeronautics and Space Administration 
should apply definition of “research and development” that appears 
in Small Business Innovation Development Act, Pub. L. 97-219, 96 
Stat. 217, July 22, 1982, to its budget for Fiscal Year 1983 without 
regard to appropriation heading “Research and Development.” Since 
Congress clearly appropriated funds for certain operational activities 
under that heading, it would be contrary to congressional intent for 
set-aside to be based on amounts not available for research and de- 
velopment 
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APPROPRIATIONS—Continued 
Availability—Continued 
Exchange agreements 
Bidding rights 
Retirement by payment 
Public land acquisition 
Under proposed “Exchange Agreement” where Montana Power 
Company’s total payment is in cash but it is accompanied by notice 
of use of bidding rights, Treasury would be required to pay Company 
for the amount of rights used pursuant to the notice. Reimbursement 
to Company is not proper absent authority to retire bidding rights by 
payment and lack of available appropriation for that purpose 
Expenses incident to specific purposes 
Government employee who uses personal funds to procure goods or 
services for official use may be reimbursed if underlying expenditure 
itself is authorized, failure to act would have resulted in disruption 
of relevant program or activity, and transaction satisfies criteria for 
either ratification or quantum meruit, applied as if contractor had 
not yet been paid. While General Accounting Office emphasizes that 
use of personal funds should be discouraged and retains general pro- 
hibition against reimbursing “voluntary creditors,” these guidelines 
will be followed in future. Applying this approach, National Guard 
officer, who used personal funds to buy food for subordinates during 
weekend training exercise when requisite paperwork was not com- 
pleted in time to follow normal purchasing procedures, may be reim- 
bursed. 4 Comp. Dec. 409 and 2 Comp. Gen. 581 are modified. This 
decision was later distinguished by 62 Comp. Gen. 595 
Necessary expenses 
General Accounting Office will not dispute Army’s administrative 
determination concerning procurement of calendars for use by the 
Chaplain’s Office and Army Community Services to disseminate per- 
tinent information about services available to military personnel and 
their families 
Intervenors 
Section 502 of Nuclear Regulatory Commission fiscal year 1982 ap- 
propriation act, which prohibits use of funds to “pay the expenses of, 
or otherwise compensate” intervenors, prohibits NRC from using 
1982 funds to pay Equal Access to Justice Act awards to intervenors, 
to the extent the underlying proceedings were funded under the 1982 
appropriation act. However, 1982 appropriation is available to pay 
award for fees and expenses incurred incident to that portion of a 


Judgments, decrees, etc. (See COURTS, Judgments, decrees, etc., 
Payment) 
Seizure of private property 
Marshals Service 
Storage costs 
After the Marshals Service takes custody of property seized by the 
United States pursuant to the execution of a warrant in rem, it be- 
comes the obligation of the Marshals Service rather than the agency 
under whose substantive statutory authority the goods were seized to 
pay unpaid storage costs that are the responsibility of the United 
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APPROPRIATIONS—Continued 
Availability—Continued 
Seizure of private property—Continued 
Marshals Service—Continued 
Storage costs—Continued 
States Government. Since the Marshals Service has the statutory re- 
sponsibility to seize and hold property attached pursuant to in rem 
action, the appropriations for the Marshals Service should be used to 
pay such expenses. There is no authority in the legislation governing 
the Marshals Service or the other agencies involved, such as the 
Dept. of Agriculture or the Food and Drug Administration, that 
would allow those agencies to pay such expenses either initially as 
“substitute custodian” or by reimbursing the Marshals Service 
Travel, etc. expenses 
State officials 
Training seminars, etc. 

Use of appropriated funds by National Highway Traffic Safety Ad- 
ministration (NHTSA) to pay travel and lodging expenses of State of- 
ficials to attend a proposed training workshop on odometer fraud is 
prohibited by 31 U.S.C. 1345 (formerly 551), as the proposed expendi- 
tures are not specifically provided for by the Motor Vehicle Infor- 
mation and Cost Savings Act, 15 U.S.C. 1981 et seg. (1976), or other 
statute. Also, as this proposal is to be carried out by contract, the ex- 
ception in our cases for grants does not apply. 35 Comp. Gen. 129 is 


Continuing resolutions 
Availability of funds 
Unliquidated obligations 
Funding in later regular appropriations 
Absence/insufficiency 

Funds appropriated for appropriation accounts of the Departments 
of Agriculture and Transportation by fiscal year 1982 continuing res- 
olutions, and properly obligated during the period the resolutions 
were in effect, remain available to liquidate the obligations incurred 
even though later regular appropriation acts provided no funding at 
all for these programs. Treasury is required to restore the applicable 
accounts established pursuant to the continuing resolutions at 
amounts sufficient to cover the unliquidated obligations. B-152554, 
Feb. 17, 1972, is overruled in part 

Restrictions 
Permanency 
Words of futurity in resolutions 

Question presented is entitlement of Federal judges to 4 percent 
comparability adjustment granted to General Schedule employees in 
Oct. 1982. Section 140 of Pub. L. 97-92 bars pay increases for Federal 
judges except as specifically authorized by Congress. Since sec. 140, a 
provision in an appropriations act, constitutes permanent legislation, 
Federal judges are not entitled to a comparability increase on Oct. 1, 
1982, in the absence of specific congressional authorization ................... 
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APPROPRIATIONS—Continued 
Defense Department 
Contracts 
Domestic specialty metals requirement 
Exceptions 

Agency is not required to warn bidders in solicitation that a statu- 
tory exception permits award to bidder offering foreign specialty 
metal end product where the bid does not exceed $10,000. 49 Comp. 
Gen. 606 is distinguished 

Inaugural ceremonies 
Extent of appropriation availability 

Section 601 of the Economy Act, as amended, 31 U.S.C. 686 (now 31 
U.S.C. 1535), permits one agency or bureau of the Government to fur- 
nish materials, supplies or services for another such agency or 
bureau on a reimbursable basis. However, since the Presidential In- 
augural Committee (PIC) is not a Government agency and DOD used 
its own appropriations without reimbursement from either the PIC 
or Joint Congressional Committee on Inaugural Ceremonies in par- 
ticipating in the 1981 Presidential inaugural activities, the authority 
of the Economy Act was not available 

Presidential inaugural balls are basically private gatherings or 
parties not generally available to the community, whose proceeds go 
to the private, non-Government PIC. They are neither official civil 
ceremonies nor official Federal Government functions under the 
DOD’s community relations regulations (32 C.F.R. Parts 237 and 238). 
Therefore, DOD’s appropriated funds are not available to cover the 
costs of participation by any of its employees or members 

Participation of members and employees only 

Participation in the inaugural ceremony and in the inaugural 
parade can be justified on the basis of its obvious significance for 
DOD, as well as for other Federal agencies. However, each agency 
may only incur and pay expenses directly attributable to the partici- 
pation of its own employees. It is therefore improper for DOD, in the 
absence of specific statutory authority, to pay such costs as housing 
of high school band participants in the parade, lending military jeeps 
to pull floats provided by non-military organizations, providing ad- 
ministrative and logistical support to PIC offices, etc 

Use as chauffers, etc. 

Use of military personnel for VIPs and other non-military persons 
in the capacity of chauffers, personal escorts, social aides and ushers 
is improper under the general appropriations law principles and 
under DOD’s community relations regulations. See 32 C.F.R. Parts 


Specialty metals’ procurements 

Foreign product prohibition 
Agency interpretation of Department of Defense Appropriation Act 
restriction against the purchase of articles consisting of foreign spe- 
cialty metals as reflected in DAR 6-302 is to be accorded deference. 
General Acounting Office will not object to DAR 6-302 provision that 
statutory restriction is met if the specialty metal is melted in the 
United States, notwithstanding protester’s contention that statute re- 
quires that such articles be manufactured entirely in the United 
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APPROPRIATIONS—Continued 
Defense Department—Continued 
Restrictions—Continued 
Specialty metals’ procurements—Continued 
Foreign product prohibition—Continued 
States. DAR provision is based on wording in legislative history and 
has been in existence for 10 years without congressional objection. 49 
Comp. Gen. 606 is distinguished 
Deficiencies 
Anti-deficiency Act 
Violations 
Federal Procurement Regulations sections 1-7.204-5 and 
1-7.404-9 
Indemnification provisions 
Public Contract Law Section (PCLS), American Bar Association, 
urges reconsideration of B-201072, May 3, 1982, in which we held 
that.a clause for use in cost reimbursement contracts entitled “Insur- 
ance-Liability to Third Persons,” appearing in Federal Procurement 
Regulations 1-7.204-5, violates. the Antideficiency Act, 31 U.S.C. 
1341. PCLS sees no violation on face of clause because agencies are 
bound to contract in accordance with law and regulations and have 
adequate accounting controls to prevent such violations. General Ac- 
counting Office (GAO) points out that it is impossible to avoid viola- 
tion if clause is used as written because maximum amount of obliga- 
tion cannot be determined at time the contract is signed. May 3 deci- 
sion is distinguished and affirmed 
In B-201072, May 3, 1982, GAO recommended modified indemnity 
clause to avoid violation of Antideficiency Act, 31 U.S.C. 1341. Modi- 
fication would limit Government liability to amounts available for 
obligation at: time loss occurs and that nothing should be construed 
to bind the Congress to appropriate additional funds to make up any 
deficiency. PCLS says this gives contractor an illusory promise be- 
cause appropriation could be exhausted at time loss occurs. GAO 
agrees. Modification could be equally disastrous for agencies if entire 
balance of appropriation is needed to pay an indemnity. GAO sug- 
gests no open-ended indemnities be promised without statutory au- 
thority to contract in advance of appropriations. May 3 decision is 
distinguished and affirmed 
PCLS believes holding in B-201072, May 3, 1982, conflicts with an- 
other line of decisions holding that “Insurance-Liability to Third Per- 
sons” clause was valid. Decisions cited by PCLS all involved indemni- 
ties where maximum liability was determinable and funds could be 
obligated or administratively reserved to cover it. B-201072 is distin- 
guished and affirmed 
Fiscal year 
Availability beyond 
Order arising from unfair labor practice proceeding 
United States Information Agency 
Unobligated balance of fiscal year 1982 Salaries and Expenses ap- 
propriation for the United States Information Agency remains avail- 
able for obligation to fulfill any order of the Foreign Service Labor 
Relations Board arising out of an unfair labor practice proceeding in- 
stituted in September of 1982. Under 31 U.S.C. 1502(b), provisions of 
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APPROPRIATIONS—Continued 
Fiscal year—Continued 
Availability beyond—Continued 
Order arising from unfair labor practice proceeding—Contin- 
ued 
United States Information Agency—Continued 
law providing for the expiration of appropriations and their rever- 
sion to the Treasury do not apply to the funds involved in the pend- 
ing Pp’ i 
Judgments 
Permanent indefinite appropriation availability. (See COURTS, 
Judgments, decrees, etc., Payment, Permanent indefinite ap- 
propriation availability) 
Limitations 
Compensation 
Federal judges 
Pub. L. 97-92 effect 
Question presented is entitlement of Federal judges to 4 percent 
comparability adjustment granted to General Schedule employees in 
Oct. 1982. Section 140 of Pub. L. 97-92 bars pay increases for Federal 
judges except as specifically authorized by Congress. Since sec. 140, a 
provision in an appropriations act, constitutes permanent legislation, 
Federal judges are not entitled to a comparability increase on Oct. 1, 
1982, in the absence of specific congressional authorization 
Question presented is entitlement of Federal judges to 4 percent 
comparability increase under sec. 129 of Pub. L. 97-377, Dec. 21, 
1982. Section 140 of Pub. L. 97-92 bars pay increases for Federal 
judges except as specifically authorized by Congress. We conclude 
that the language of sec. 129(b) of Pub. L. 97-377, combined with spe- 
cific intent evidenced in the legislative history, constitutes the specif- 
ic congressional authorization for a pay increase for Federal judges.... 
Necessary expenses availability. (See APPROPRIATIONS, Availabil- 
ity, Expenses incident to specific purposes, Necessary expenses) 
Obligation = 
Attorney fees 
Under section 203 of Equal Access to Justice Act (5 U.S.C. 504) 
which authorizes agencies to award attorney fees and expenses to 
prevailing party upon final resolution of adversary adjudication, the 
obligation for purposes of 31 U.S.C. 1501(a) arises when the agency 
makes the award, that is, when the adjudicative officer renders his 
decision in response to the prevailing party’s fee application 
Beyond fiscal year availability. (See APPROPRIATIONS, Fiscal 
year, Availability beyond) 
Contracts 
Termination 
Under the Navy’s TAKX ship leasing program, ship charters will 
cover a base period of 5 years, renewable up to 20 years at 5-year 
intervals, and with substantial termination costs for failure to renew. 
Such contracts, once in effect, should be recorded as firm obligations 
of the Navy Industrial Fund at an amount sufficient to cover lease 
costs for the 5-year base period, plus any termination expenses for 
failure to renew 
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APPROPRIATIONS—Continued 
Obligation—Continued 
Leases 
Long-term 
Vessel charters. (See VESSELS, Charters, Long-term, Obliga- 
tional availability) 
Navy Industrial Fund 
Vessel charters. (See VESSELS, Charters, Long-term, Obliga- 
tional availability) 
Unliquidated 
Continuing resolutions. (See APPROPRIATIONS, Continuing 
resolutions, Availability of funds, Unliquidated obligations) 
Permanent indefinite 
Judgments. (See COURTS, Judgments, decrees, etc., Payment, 
Permanent indefinite appropriation availability) 
Unavailability 
Storage charges 
U.S. Marshals Service seizures 
Meat products 
Permanent judgment appropriation, 31 U.S.C. 1304, is not avail- 
able to pay storage charges assessed against the United States, where 
the Marshals Service has the legal responsibility to pay such charges 
once it seizes the property pursuant to the execution of a warrant in 
TOI .ucecccrcreccccccecccccccccccceccccccccccccsececccecccccecccsccscecoscccccscecccosesesoecccess Precccececccccccccccccs 
Refund of expenditures 
Disposition 
Excess membership contributions 
International Natural Rubber Agreement 
Repayments of money the United States has contributed to the In- 
ternational Natural Rubber Organization (INRO), which have been 
returned as excess due to the contributions of new members to the 
INRO or due to a reduction in the amount of rubber imported by the 
United States, are refunds and may be credited to the appropriation 
enacted for contributions to INRO. Repayments which constitute pro- 
ceeds of the sale of rubber may not be credited to the account but 
must be deposited inte the Treasury as miscellaneous receipts 
Restrictions 
Buy American requirement 
Specialty metals’ ‘procurements. (See APPROPRIATIONS, De- 
fense Department, Restrictions, Specialty metals’ procure- 
ments) 
Compensation 
Limitations (See APPROPRIATIONS, Limitations, Compensa- 
tion) 
Treasury Department 
Availability 
Duplicate check payments 
Relief to Treasurer. (See TREASURY DEPARTMENT, Trea- 
surere of United States, Relief, Duplicate check losses, 
Appropriation adjustment) 


ARCHITECT AND ENGINEERING CONTRACTS (See CONTRACTS, 
Architect, engineering, etc. services) 
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ARMS EXPORT CONTROL ACT. (See FOREIGN GOVERNMENTS, 
Defense articles and services, Arms Export Control Act) 
ASSIGNMENT OF CLAIMS 
Contracts 
Payments. (See CONTRACTS, Payments, Assignment) 


ATTORNEYS 
Fees 
Civil Service Reform Act of 1978 
Payment in the interest of justice 
Employee’s attorney claims attorney fees in case where GAO held 
Army committed an unjustified and unwarranted personnel action 
following the denial of an agency-filed application for disability re- 
tirement. David G. Reyes, B-206237, August 16, 1982. Claim for rea- 
sonable attorney fees under the Back Pay Act, 5 U.S.C. 5596, as 
amended, is allowed since General Accounting Office, as an “appro- 
priate authority” under the Back Pay Act, finds fees to be warranted 
in the interest of justice. See 5 C.F.R. 550.806 
Reasonableness of fees claimed 
Claim for reasonable attorney fees under the Back Pay Act re- 
quested payment for 29 hours at $100 per hour. Following criteria es- 
tablished by Merit Systems Protection Board, the hourly rate is re- 
duced to $75 to be.consistent with rates charged by other attorneys 
in the locality 
Equal Access to Justice Act 
Appropriation availability 
Section 502 of Nuclear Regulatory Commission fiscal year 1982 ap- 
propriation act, which prohibits use of funds to “pay the expenses of, 
or otherwise compensate” intervenors, prohibits NRC from using 
1982 funds to pay Equal Access to Justice Act awards to intervenors, 
to the extent the underlying proceedings were funded under the 1982 
appropriation act. However, 1982 appropriation is available to pay 
award for fees and expenses incurred incident to that portion of a 
proceeding funded by a prior year’s appropriation not subject to sec- 


Under section 203 of Equal Access to Justice Act (5 U.S.C. 504) 
which authorizes agencies to award attorney fees and expenses to 
prevailing party upon final resolution of adversary adjudication, the 
obligation for purposes of 31 U.S.C. 1501(a) arises when the agency 
makes the award, that is, when the adjudicative officer renders his 
decision in response to the prevailing party’s fee application 

Recovery of fees, etc. incurred in pursuing bid protest 
Not authorized by Act 
Adversary adjudication requirement 

Recovery under the Equal Access to Justice Act of attorney’s fees 
and costs incurred in pursuing a bid protest at General Accounting 
Office (GAO) is not allowed because GAO is not subject to the Ad- 
ministrative Procedures Act (APA) arid in order to recover under 
Equal Access to Justice Act claimant must have prevailed in an ad- 
versary adjudication under the APA 
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ATTORNEYS—Continued 

Fees—Continued 

Reasonableness of fees claimed 

Claim for reasonable attorney fees under the Back Pay Act re- 
quested payment for 29 hours at $100 per hour. Following criteria es- 
tablished by Merit Systems Protection Board, the hourly rate is re- 
duced to $75 to be consistent with rates charged by other attorneys 
in the locality 
AWARDS 

Incentive 

Government Employees Incentive Awards Act 
Status of cash awards 
- Vested right of employee 

A grade GS-12 employee who was discriminatorily denied a promo- 
tion to grade GS-13 was awarded a retroactive promotion with back 
pay under 42 U.S.C. 2000e-16(b). A cash award was granted to the 
employee under the Employee Incentive Awards Act during the 
period of the discriminatory personnel action. We hold that the 
award should not be offset against back pay since such an offset 
would contravene the make-whole purposes of 42 U.S.C. 2000e-16(b). 
Moreover, once the cash award was duly granted in accordance with 
the awards statute and regulations, the employee acquired a vested 
right to the amount awarded 


BIDDERS 
Qualifications 
Prior unsatisfactory service 
Contracting officer’s nonresponsibility determination based on data 
supplied by the contracting office, which showed protester delinquent 
on 70 percent of contract line items, and by the Defense Contract Ad- 
ministration Services Management Area (DCASMA), which showed 
protester delinquent on 26 percent of contracts due, was reasonable 
notwithstanding fact that some of the delinquencies may arguably 
have been agency’s fault 
Responsibility of contractor. (See CONTRACTORS, Responsibility, 
Determination) 
Security clearance. (See CONTRACTORS, Responsibility, Adminis- 
trative determination, Security clearance) 
Small business concerns. (See CONTRACTS, Small business con- 
cerns, Awards) 
Responsibility v. bid repre 
Bond requirements 
Agency’s rejection of low bid as nonresponsive, because individual 
sureties submitted on a bid bond pledged the same assets, was im- 
proper where affidavit submitted disclosed a net worth which was 
more than adequate to cover the requirement that each surety have 
a net worth at least equal to the penal amount of the bond and 
where bid bond was legally sufficient to establish the joint and sever- 
al liability of the sureties. Furthermore, Defense Acquisition Regula- 
tion 10.201.2 does not require that the two sureties have two separate 
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BIDDERS—Continued 
Responsibility v. bid responsivenesse—Continued 
Union agreements, labor strife avoidance, etc. 

Requirement by Department of Energy: prime contractor for sub- 
contractors to have agreement with onsite unions neither unduly re- 
stricts competition nor conflicts with Federal norm so long as prime 
contractor. permits nonunion firms to compete for contracts and af- 
fords them opportunity to seek prehire agreements under the Na- 
tional Labor Relations’Act. B-204037, Dec. 14, 1981, is amplified 


BIDS 
. Acceptance time limitation 
- Dissimilar provisions 
Grose-referencing 
:A.Standard Form 33 solicitation provision which provides that a 
‘60-day bid acceptance period will apply unless the bidder specifies a 
different number of days should have been cross-referenced with an- 
other solicitation provision which provides that bids with acceptance 
periods of fewer than 45 days would be considered nonresponsive. 
: <The failure to cross-refer was not in this case grossly misleading 
and, therefore, the cancellation of the solicitation is not required 
Bonds. (See BONDS, Bid) 
Buy American Act. (See BUY AMERICAN ACT) 
Competitive system 
Equal bidding basis for all bidders 
Lacking 
Defective solicitation 
“Estimates of Government faulty 
An agency’s cancellation of a solicitation after bid opening is not 
unreasonable where the estimated quantities in the solicitation for 
the major portion of work are based on quarterly reports of the in- 
cumbent contractor, one of which an audit has called into question, 
and it reasonably appeared that the incumbent contractor could have 
had an unfair competitive advantage 
Late bid 
Bid that was timely submitted at the place designated for receipt 
of bids, but was improperly returned to the bidder’s possession where 
it remained until several minutes after the time set for opening of 
bids, may be considered for award where the bid was in a sealed en- 
velope, the bidder possessed the bid for only 10 minutes, there was no 
suggestion that the bid was altered, and the bid was returned to the 
Government’s possession prior to the opening of any bid; considera- 
tion of the bid would not compromise the integrity of the competitive 
bidding system 
Construction 
Slash (/) virgule 
Bid stating that country of manufacture is “USA/England” was 
correctly evaluated as offering foreign end product for purposes of 
applying Buy American Act because the bid can reasonably be con- 
strued to permit the bidder to furnish either a domestic or a foreign 
product in the event of award 
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BIDS—Continued 
Estimates of Government 
Faulty 
Cancellation of invitation 
Incumbent contractor’s advantage 
Unfairness possibility 
An agency’s cancellation of a solicitation after bid opening is not 
unreasonable where the estimated quantities in the solicitation for 
the major portion of work are based on quarterly reports of the in- 
cumbent contractor, one of which an audit has called into question, 
and it reasonably appeared that the incumbent contractor could have 
had an unfair competitive advantage 
Evaluation 
Discount provisions 
Applicable regulation 
Agency refusal to consider prompt-payment discount in bid evalua- 
tion is proper where solicitation incorporates revision to Defense 
Acquisition Regulation which precludes consideration of such 


Guarantees 
Bid guarantees 
Requirement 
Construction contracts under $25,000 
Administrative authority 

The Miller Act as amended, 40 U.S.C. 270a, does not preclude the 
General Services Administration from requiring bid guarantees in 
connection with bids for construction contracts under $25,000 

Interpretation. (See BIDS, Construction) 

Invitation for bids 

Ambiguous 

Invitation for bids (IFB) which specified class “A” security guards 
but contained Service Contract Act Wage Determination for class I 
and class II security guards was ambiguous and should have been 
amended. However, where the record indicates that no bidders were 
prejudiced by the ambiguity and the Government will receive the de- 
sired services, no “cogent and compelling reason” exists for cancella- 
tion of the IFB and resolicitation 

Service Contract Act provisions 

Our Office will consider a protest alleging terms of a solicitation to 
be defective although those terrhs concern the Service Contract Act, 
the enforcement of which is under the jurisdiction of the Department 


Amendments 
Failure to acknowledge 
Wage determination changes 
Union agreement effect 
When union contract would require offeror to pay wages in excess 
of rates determined under Davis-Bacon Act, and acceptance of bid 
which failed to acknowledge amendment containing wage determina- 
tion clearly has no prejudicial effect on competition, offeror may 
be permitted to cure defect by agreeing to amendment after bid 
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BIDS—Continued 
Invitation for bids—Continued 
Cancellation 
After bid opening 
Compelling reasons only 
Cost comparison solicitation. (See CONTRACTS, In-house 
performance v. contracting out, Cost comparison, Can- 
cellation of solicitation) 
Defective solicitation 
Estimates faulty. (See BIDS, Estimates of Government, 
Faulty, Cancellation of invitation) 
Specialty metals’ procurements 
Agency properly canceled solicitation after bid opening where bid- 
ders might have offered unacceptable foreign specialty metal prod- 
ucts relying on a clause in the solicitation which no longer accurate- 
ly reflected the agency’s interpretation of applicable law,. because 
the solicitation, as written, failed to reflect the Government’s needs. 
49 Comp. Gen. 606 is distinguished 
Clauses 
Inspection of Services 
‘Price reduction v. reperformance provisions 
Reconcilability 
.Performance Requirements Summaries in IFBs for services con- 
tracts which permit the Government to.deduct amounts from the 
contractor’s payments for unsatisfactory services do not conflict with 
any reperformance rights of the contractor. Although the standard 
“Inspection of Services” clause permits the Government to require 
reperformance at no cost to the Government, the protester had failed 
to show that defective services may. be reperformed without the Gov- 
ernment receiving reduced value 
Defective 
- Estimates of Government 
Faulty. (See BIDS, Estimates of Government, Faulty, Cancel- 
lation of invitation) 
Evaluation criteria 
Evaluation mainly based on factors other than price 
An invitation for bids which states that in the evaluation for 
award the bidders’ “technical submittals” will be weighted at 80 per- 
cent and cost 20 percent is improper because award under this evalu- 
ation scheme could be mace to a bidder other than the one which bid 
the lowest price. A formally advertised contract must be awarded on 
the basis of the most favorable cost to the Government, assuming the 
low bid is responsive and the bidder is responsible 
Interpretation 
“Estimated Quantities” provision 
The contracting officer reasonably interpreted a clause, which pro- 
vided that bids offering less than 75 percent of the estimated require- 
ments would not be considered, as referring to the estimated number 
of hours listed for each item and not to the number of items listed on 
the invitation for bids 
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BIDS—Continued 
Invitation for bids—Continued 
Specialty metals’ procurements 
Domestic product preference 
Statutory exceptions 
Failure to reference in invitation 
Agency is not required to warn bidders in solicitation that a statu- 
tory exception permits award to bidder offering foreign specialty 
metal end product where the bid does not exceed $10,000. 49 Comp. 
Gen. 606 is distinguished 
Specifications 
Minimum needs requirements 
Administrative determination 
Reasonableness 
Protest that agency solicitation for carousel-type automated stor- 
age and retrieval system unduly restricts competition is without 
merit where record shows that agency technical personnel had an op- 
portunity to evaluate the relevant characteristics of the available 
systems and reasonably determined that the carousel-type system 
was the only system that cculd meet its minimum needs and the pro- 
tester has not shown that the agency’s determination was unreason- 


Justification 
Formal documentation 
Agency i is not required to prepare a formal document justifying its 
requiring a carousel-type storage system where agency was familiar 
with the operating and productivity characteristics and construction 
features of the available systems and its determination to require the 
carousel system was made based on this knowledge 
Late 
Hand carried delay 
Commercial carrier 
Failure to deliver to designated office 
Government did not frustrate carrier’s ability to deliver bid pack- 
age where commercial carrier that contracted with protester to deliv- 
er bid to office designated in the solicitation instead asked an agency 
employee—who was not affiliated with the contracting activity—to 
deliver an unmarked package containing protester’s bid. 57 Comp. 
Gen. 119 and B-202141, June 9, 1981, are distinguished 
Mishandling determination 
Improper Government action 
Not primary cause of late receipt 
Hand carried delay 
Where carrier for its own convenience gives an unmarked package 
containing protester’s bid to an agency employee rather than deliver- 
ing it to the proper office, subsequent misrouting of bid by another 
agency employee was not the paramount reason for the late arrival 
of the bid at the contracting office and bid was properly rejected 
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BIDS—Continued 
Mistakes 
Correction 
Evidence of error 
Sufficiency 
Proximity of asserted intended bid to next low bid 
The closer an asserted intended bid is to the next low bid, the more 
difficult it is to clearly establish that the asserted bid is the one actu- 
ally intended. Where correction would bring the bid within one-tenth 
of 1 percent of the next low bid, and the intended bid can only be 
established by resort to an affidavit and an envelope on which the 
final bid was allegedly calculated just prior to bid opening, the agen- 
cy’s decision not to permit correction is reasonable : 
Offer.and acceptance. (See CONTRACTS, Offer and acceptance) 
Omissions 
Endorsement 
Omission not established 
Canadian bids 
Request for progress payments “in: accordance with governing 
United States procurement regulations” does not render bid nonre- 
sponsive where there is nothing which indicates that the “request” 
was more than a mere wish or desire. 45 Comp. Gen. 809, 46 id. 368, 
47 id. 496, and similar cases modified in part 
Preparation 
Costs 
Noncompensable 
Invitation properly canceled 
Claim for bid preparation costs is denied where the claimant has 
not shown that agency has abused its discretion in canceling the so- 
licitation 
Qualified 
Acceptance time difference 
Compliance with a.mandatory minimum bid acceptance period es- 
tablished in an invitation for bids is a material requirement because 
a bidder offering a shorter acceptance period. has an unfair advan- 
tage since it is not exposed to. market place risks and fluctuations for 
as long as its competitors are. Therefore, a bid which takes exception 
to the requirements by offering a shorter acceptance period is nonre- 
sponsive and cannot be corrected 
Progress payment 
Expression of hope or desire 
Bid responsive 
Military procurement 
Request for progress payments “in accordance with governing 
United States procurement regulations” does not render bid nonre- 
sponsive where there is nothing which indicates that the “request” 
was more than a mere wish or desire. 45 comp. Gen. 809, 46 id. 368, 
47 id. 496, and similar cases modified in part 
Rejection 
Subcontractor’s bid 
Failure to comply with “union-only” requirement 
Requirement by Department of Energy prime contractor for sub- 
contractors to have agreement with onsite unions neither unduly re- 





BIDS—Continued 
Rejection—Continued 
Subcontractor’s bid—Continued 
Failure to comply with “union-only” requirement—Continued 
stricts competition nor conflicts with Federal norm so long as prime 
contractor permits nonunion firms to compete for contracts and af- 
fords them opportunity to seek prehire agreements under the Na- 
tional Labor Relations Act. B-204037, Dec. 14, 1981 is amplified 
Requests for proposals. (See CONTRACTS, Negotiation, Requests for 
proposals) 
Responsiveness 
“Estimated Quantities” provision 
Interpretation 
The contracting officer reasonably interpreted a clause, which pro- 
vided that bids offering less than 75 percent of the estimated require- 
ments would not be considered, as referring to the estimated number 
of hours listed for each item and not to the number of items listed on 
the invitation for bids 
Sales. (See SALES, Bids) 
Timely receipt 
Return to bidder 
Agency error 
Resubmission after bid opening time 
Hand-carried bid 
Bid that was timely submitted at the place designated for receipt 
of bids, but was improperly returned to the bidder’s possession where 
it remained until several minutes after the time set for opening of 
bids, may be considered for award where the bid was in a sealed en- 
velope, the bidder possessed the bid for only 10 minutes, there was no 
suggestion that the bid was altered, and the bid was returned to the 
Government’s possession prior to the opening of any bid; considera- 
tion of the bid would not compromise the integrity of the competitive 
bidding system 
Two-step procurement. (See CONTRACTS, Two-step procurement, 
Step two) 


BONDS 

Bid 

Surety 
More than one 
Pledging same assets 
Propriety 

Agency’s rejection of low bid as nonresponsive, because individual 
sureties submitted on a bid bond pledged the same assets, was im- 
proper where affidavit submitted disclosed a net worth which was 
more than adequate to cover the requirement that each surety have 
a net worth at least equal to the penal amount of the bond and 
where bid bond was legally sufficient to establish the joint and sever- 
al liability of the sureties. Furthermore, Defense Acquisition Regula- 
tion 10.201.2 does not require that the two sureties have two separate 





726 INDEX DIGEST 


BONDS—Continued 

Miller Act coverage 

Contract price limitation 
Pub. L. 95-585 amendment effect 
Construction contracts under $25,000 
Exemption status 

The Miller Act as amended, 40 U.S.C. 270a, does not preclude the 
General Services Administration from requiring bid guarantees in 
connection with bids for construction contracts under $25,000 

Performance 

Surety 
Entitled to recover without set-off 
Recovery not affected by mistaken overpayment of contrac- 
tor 

Under surety law surety has election to pay Government’s excess 
cost of. completing contract or undertaking to finish the job himself. 
Under latter election, surety, upon successful completion, is entitled 
to his costs, up to the unexpended balance of the contract. In consid- 
ering amount of unexpended balance available to pay performance 
bond surety his costs for completion of a defaulted National Insti- 
tutes of Health contract, Government must consider contract balance 
to include amount of the Government’s previous mistaken overpay- 
ment to the contractor 


BUY AMERICAN ACT 
Bids 
Evaluation 
Domestic product proposed 
Responsibility determination 
Not required 
Protest that Buy American Act evaluation should not have been 
conducted because sole domestic bid, which was not low, was, alleged- 
ly, bogus is rejected. Bogus charge relates to allegation concerning 
domestic bidder’s alleged nonresponsibility. But Buy American regu- 
latory scheme does not require responsibility determination of do- 
mestic bidder in this situation. Moreover, General Accounting Office 
does not consider that a responsibility determination need be made 
absent collusion or other extraordinary circumstances not present in 
this procurement. Finally, domestic bid contained no indication that 
it was other than domestic 
Foreign country classification 
Not prejudicial to protester 
Protester was not prejudiced by classfication of foreign countries 
involved in Buy American evaluation of bids submitted for require- 
ment of hexachlorethane 
Inapplicability of Buy American Act evaluation factor 
Quantities on which only foreign bids submitted 
Sole domestic bidder submitted bid for quantity which was less 
than maximum specified in Invitation For Bids (IFB). Partial bid was 
authorized by IFB. Contracting officer applied Buy American Act 
evaluation factor against nondomestic bidder as to maximum quanti- 
ty which nondomestic bidder bid on. Application of evaluation factor 
as to quantities on which domestic bidder submitted partial bid was 
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BUY AMERICAN ACT—Continued 
Bidse—Continued 
Evaluation—Continued 
Inapplicability of Buy American Act evaluation factor—Contin- 
ued 


Quantities on which only foreign bids submitted—Continued 
proper. Application of evaluation factor as to quantities on which 
only foreign bids were submitted was improper. Partial termination 
of contract is recommended. 
Buy American Certificate 
Left blank 
Bid stating that country of manufacture is “USA/England” was 
correctly evaluated as offering foreign end product for purposes of 
applying Buy American Act because the bid can reasonably be con- 
strued to permit the bidder to furnish either a domestic or a foreign 
product in the event of award 
Domestic or foreign product 
Country of manufacture 
Alternative statement 
Slash (/) useage 
Bid stating that country of wiiiielialeces is “USA/England” was 
correctly evaluated as offering foreign end product for purposes of 
applying Buy American Act because the bid can reasonably be con- 
strued to permit the bidder to furnish either a domestic or a foreign 
product in the event of award 


CERTIFYING OFFICERS 
Submission to Comptroller General 
Items of $25 or less 
Claims amounting to $25 or less should normally be handled by 
certifying and disbursing officers under procedures authorized in 
letter of July 14, 1976, and need not be submitted to the Comptroller 
General for decision. B-189622, Mar. 24, 1978, is distinguished 


CHECKS 
Altered by payee 
Disbursing officers’ responsibility. (See DISBURSING OFFICERS) 
Duplicate. (See CHECKS, Substitute) 
Overpayments 
Relief to Treasurer of U.S. (See TREASURY DEPARTMENT, 
Treasurer of United States, Relief) 
Payees 
Deceased 
Heirs’ claim 
Fact of possession 
Insufficient to support payment 
Claimants assert entitlement to proceeds of 13 Treasury checks 
issued in 1936 and 1937. Original payee died in 1954. Payee had en- 
dorsed one check incident to unsuccessful attempt to negotiate it in 
1939, but other 12 were unendorsed. Checks were found among per- 
sonal effects of payee’s nephew, who was not a legatee under payee’s 
will and who died in 1979. Claimants are heirs of nephew. Mere fact 
of possession does not establish inter vivos gift or other basis of enti- 
tlement, and record contains no evidence of delivery of checks by 
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CHECKS—Continued 

Payees—Continued 

Deceased—Continued 
Heirs’ claim—Continued 
Fact of possession—Continued 
Insufficient to support payment—Continued 

payee to nephew. Therefore, General Accounting Office finds no basis 
to allow claim, under either Uniform Commercial Code or relevant 


Bid desposits. (See SALES, Bids, Deposits) 

Substitute 

Replacemen: of lost or stolen checks 
Treasurer’s responsibility 

Loss in duplicate check case (payee alleges non-receipt of original 
check, Treasury issues replacement, payee negotiates both checks) 
occurs when second check is paid. In general, General Accounting 
Office (GAO) thinks 31 U.S.C. 156 (now sec. 3333) is more appropriate 
than 31 U.S.C. 82a-2 (now secs. 3527 (c) and (d)) to deal with dupli- 
cate check losses. However, in view of conclusions and recommenda- 
tions in 1981 report to Congress (AFMD-81-68), GAO thinks problem 
warrants congressional attention. Therefore, to give Congress and 
Treasury adequate time to develop solutions, GAO will. maintain 
status quo for reasonable time and will handle cases under either 
statute as they are submitted 


CIVIL RIGHTS ACT 

Title VII 

Discrimination complaints 
Informal agency settlement 
Without discrimination finding 
Backpay 

Agencies have the general authority to informally settle a discrim- 
ination: complaint and to award backpay with a retroactive. promo- 
tion or reinstatement in an informal settlement: without a specific 
finding of discrimination. under EEOC regulations and case law. Title 
VII of the Civil. Rights Act of 1964, as amended, and EEOC regula- 
tions issued thereunder provide authority for agencies to award back- 
pay to employees in discrimination cases, independent of the Back 
Pay Act, 5 U.S.C. 5596. Thus, backpay is authorized under Title VII 
without a finding of an “unjustified or unwarranted personnel 
action” and without a corresponding personnel action 

Cash award limitations 

Informal settlements without a specific finding of discrimination 
are authorized by Title VII of the Civil Rights Act of 1964, as amend- 
ed. In such informal settlements Federal agencies may authorize 
backpay awards, attorney fees, or costs without a corresponding per- 
sonnel action. However, agencies are not authorized to make awards 
not related to backpay or make awards that exceed the maximum 
amount that would be recoverable under Title VII if a finding of dis- 
crimination were made. An award may not provide for compensatory 
or punitive damages as they are not provided under Title VII 
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CIVIL SERVICE REFORM ACT OF 1978 

Attorney fees. (See ATTORNEYS, Fees) 

Grade retention v. pay retention 

Where a General Schedule employee who was demoted is repro- 
moted to his former position during a 2-year period. of grade reten- 
tion under 5 U.S.C. 5362, the schedule for his periodic step increases 
established before demotion and grade retention remains in effect. 
Grade retention under 5 U.S.C. 5362 is to be distinguished from pay 
retention under sec. 5363. Repromotion during a period of grade re- 
tention is not an “equivalent increase” under 5 U.S.C. 5335(a) and 5 
C.F.R. 531.403. Prior decisions arising before Civil Service Reform 
Act of 1978 are not applicable. This decision reversed on new infor- 
mation submitted, by 63 Comp. Gen. (B-209414, Dec. 7, 1983)... 


CLAIMS 
Assignments 
Contracts 
Payments. (See CONTRACTS, Payments, Assignment) 
Set-off. (See SET-OFF, Contract payments, Assignments) 
Attorneys’ fees. (See ATTORNEYS, Fees) 
By or against Government 
Record retention until settlement. (See RECORDS, Retention) 
Federal Claims Collection Act of 1966. (See FEDERAL CLAIMS 
COLLECTION ACT OF 1966) 
Reporting to Congress 
Meritorious Claims Act 
Reporting not warranted 
The Secretary of the Army denied a deceased civilian employee’s 
representative’s claim under 10 U.S.C. 2733 for wrongful death dam- 
ages allegedly caused by malpractice of Army medical officials. As to 
the Comptroller General reporting the matter to Congress as a meri- 
torious claim under 31 U.S.C. 3702(d) (formerly 31 U.S.C. 236), that 
provision is construed to apply only to claims which fall within Gen- 
eral Accounting Office’s (GAO) settlement authority. Since, under 10 
U.S.C. 2733 and 2735, the Army’s settlement of a claim for damages 
is final and conclusive, GAO has no authority in the matter and the 
claim is inappropriate for reporting to Congress under the Act. 
Statutes of limitation. (See STATUTES OF LIMITATION, Claims) 
Transportation 
Settlement 
Contract Disputes Act effect. (See CONTRACTS, Contract Dis- 
putes Act of 1978, Inapplicability, Matters covered by 
other statutes, Transportation Act) 


CLOTHING AND PERSONAL FURNISHINGS 

Special clothing and equipment 

Air purifiers (ecologizer) 

Purchase of air purifiers that would clean the air of tobacco smoke 
in Department of Interior public reading room does not violate rule 
against purchasing equipment for personal benefit of individual em- 
ployees, since all employees and members of public who use the room 
would benefit. 61 Comp. Gen. 634 is distinguished 
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COLLECTIONS 
Debt. (See DEBT COLLECTIONS) 


COMMERCE DEPARTMENT 

Economic Development Administration 

Loan guarantees 
Public Works and Economic Development Act 
Defaulted loans 
Loan collection process 

The Economic Development Administration (EDA) has the authori- 
ty to sell defaulted loans to borrowers for less than the unpaid in- 
debtedness. EDA’s authority under 42 U.S.C. 3211(4) and 19 U.S.C. 
2347(bX2) to compromise loans allows it to accept from the borrower 
less than the outstanding indebtedness in complete satisfaction of 
EDA’s claim, if EDA determines it is in the Government’s interest to 
do so because of some doubt as to the borrower’s liability or the col- 
lectibility of the full amount of the loan. However, it is not required 
to do so if it determines that allowing borrowers to bid on their own 
obligations would interfere with the integrity of the loan collection 
process or for other valid reasons 


COMPENSATION 
Aggregate limitation 
Compensatory time. (See LEAVES OF ABSENCE, Compensatory 
time, Aggregate salary limitation) 
Backpay 
Removals, suspensions, etc. (See COMPENSATION, Removals, sus- 
pensions, etc., Backpay) 
Retroactive promotions 
Computation 
A grade GS-12 employee who was discriminatorily denied a promo- 
tion to grade GS-13 was awarded a retroactive promotion with back 
pay under 42 U.S.C. 2000e-16(b). Under regulations implementing 
sec. 2000e-16(b), set forth in 29 C.F.R. 1613.271(bX(1), back pay must 
be computed in the same manner as if awarded pursuant to the Back 
Pay Act, as amended, 5 U.S.C. 5596, and its implementing regula- 
tions set forth in 5 C.F.R. 550.805. The standards for computing back 
pay must be applied in light of the make-whole purposes of 42 U.S.C. 


A grade GS-12 employee who was discriminatorily denied a promo- 
tion to grade GS-13 was awarded a retroactive promotion with back 
pay under 42 U.S.C. 2000e-16(b). A cash award was granted to the 
employee under the Employee Incentive Awards Act during the 
period of the discriminatory personnel action. We hold that the 
award should not be offset against back pay since such an offset 
would contravene the make-whole purposes of 42 U.S.C. 2000e-16(b). 
Moreover, once the cash award was duly granted in accordance with 
the awards statute and regulations, the employee acquired a vested 
right to the amount awarded 
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COMPENSATION—Continued 
Collective bargaining agreements 
Arbitration decisions, etc. 
Implementation 
General Accounting Office jurisdiction 
Union’s request for a determination as to the amount of overtime 
due employees as a result of an arbitration award, as modified by the 
Federal Labor Relations Authority, is more appropriately resolved 
under the procedures authorized by 5 U.S.C. Chapter 71. The agency 
has objected to submission of the matter to General Accounting 
Office (GAO) and there are a number of factual issues in dispute. Ac- 
cordingly, GAO declines to assert jurisdiction over this matter 
Double 
Severance pay 
Certain Department of Housing and Urban Development (HUD) 
employees were terminated by a reduction-in-force (RIF) after the 
lifting of an injunction issued by the U.S. District Court. During the 
period of the stay, the employees continued their employment. When 
the injunction was lifted, HUD made the RIF retroactively effective 
to the originally proposed date. Severance pay is not basic pay from a 
position, and so payment of severance pay is not barred by the dual 
compensation prohibitions of 5 U.S.C. 5533(a) 
Downgrading 
Saved compensation 
Entitlement 
An employee seeks a Comptroller General decision on his entitle- 
ment to salary retention. The General Accounting Office (GAO) ad- 
heres to the doctrine of res judicata to the effect that the valid judg- 
ment of a court on a matter is a bar to a subsequent action on that 
same matter before the GAO. 47 Comp. Gen. 573. Since in William C. 
Ragland v. Internal Revenue Service, Appeal No. 55-81 (C.A.F.C. No- 
vember 1, 1982), it was previously decided that the employee was not 
entitled to saved pay benefits, the GAO will not consider his claim 
for salary retention 
Holidays 
Leave without pay status 
Before and after holiday 
Gradual Retirement Plan participation 
A regularly scheduled full-time employee participated in one of his 
agency’s Gradual Retirement Plans, which permitted him to work 3 
days a week and take leave without pay (LWOP) on the other 2 days 
(Wednesdays and Fridays). In November 1982, there were two Thurs- 
day holidays for which he claims pay entitlement on basis that only 
occurrence of the holiday prevented him from working. Where an 
employee has and must maintain a minimum schedule, he may be 
paid for a workday designated as a holiday, even though bounded by 
scheduled LWOP days. 56 Comp. Gen. 393 and B-206655, May 25, 
1982, are distinguished 
Hours of work 
Fair Labor Standards Act 
Overtime computation. (See COMPENSATION, Overtime, Fair 
Labor Standards Act, Hours of work requirement) 
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COMPENSATION—Continued 
Judges 
Federal. (See COURTS, Judges, Compensation) 
Overpayments 
Waiver. (See DEBT COLLECTIONS, Waiver) 
Overtime 
Backpay. (See COMPENSATION, Removals, suspensions, etc., 
Backpay, Overtime, etc. inclusion) 
Early reporting and delayed departure 
Lunch period, etc. setoff 
Lunch breaks provided . officers of Library of Congress Special 
Police Force.may be offset against preshift and postshift work which 
allegedly would be compensable under Title 5 of the United States 
Code. Although officers are restricted to Library premises and sub- 
ject to call during lunch breaks, they are relieved from their posts of 
duty. Moreover, the officers have not demonstrated that breaks have 
been substantially reduced by responding to calls. Baylor v. United 
States, 198 Ct. Cl. 331 (1972) 
Fair Labor Standards Act 
Early reporting and/or delayed departure 
Lunch period, etc. setoff 
Bona fide break requirement 
The Office of Personnel Management (OPM) has found that certain 
air traffic control specialists who worked 8-hour shifts were not af- 
forded lunch ‘breaks. No lunch break was established and because of 
staffing shortages lunch breaks were either not taken or employees 
were frequently interrupted while eating by being called back to 
duty so that no bona fide lunch break existed. This Office accepts 
OPM’s findings of fact unless clearly erroneous. Therefore, since the 
employees worked a 15-minute pre-shift briefing they are entitled to 
overtime compensation under the Fair Labor Standards Act, 29 
U.S.C. 201 et seg., for hours worked in excess of 40 in a week as no 
offset for lunch breaks may be made 
Lunch breaks provided officers of Library of Congress Special 
Police Force may be offset against preshift and postshift work which 
allegedly would be compensable under the Fair Labor Standards Act 
(FLSA), 29 U.S.C. 201 et seg. The Library of Congress, authorized to 
administer FLSA with respect to its own employees, has found that 
the lunch breaks are bona fide—although officers are required to 
remain on duty and subject to call, they are relieved from their posts 
during lunch breaks and the breaks have been interrupted infre- 
quently. Since there is no evidence that these findings are clearly er- 
roneous, this Office will accept the Library’s determination that the 


Effect 
Firefighters. (See COMPENSATION, Overtime, Firefighting, 
Fair Labor Standards Act) 
Hours of work requirement 
Paid absences 
Not hours of work 
Under FLSA, overtime is computed on basis of hours in excess of 
40-hour workweek, as opposed to 8-hour workday. Additionally, paid 
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COMPENSATION—Continued 
Overtime—Continued 
Fair Labor Standards Act—Continued 
Hours of work requirement—Continued 
Paid absences—Continued 
Not hours of work—Continued 
absences are not considered “hours worked” in determining whether 
employee has worked more than 40 hours in a workweek 
Recordkeeping requirement 
Noncompliance effect 
Where an agency destroys T&A reports after 3 years, the agency 
may not then deny claims of more than 3 years on the basis of ab- 
sence of official records. Claims are subject to a 6-year statute of 
limitations, and pertinent payroll information may be available on 
other records which are retained 56 years. Furthermore, the Fair 
Labor Standards Act (FLSA) requires that the employer keep accu- 
rate records, and, in the absence of such records, the employer will 
be liable if the employee meets his burden of proof. The Office of Per- 
sonnel Management may wish to reconsider and impose a specific 
FLSA recordkeeping requirement on Federal agencies 
Employee’s evidence 
Where agency has failed to record overtime hours as required by 
Fair Labor Standards Act (FLSA), and where supervisor acknowl- 
edges overtime work was performed, employee may prevail in claim 
for overtime compensation for hours in excess of 40-hour workweek 
on the basis of: evidence other than official agency records. In the ab- 
sence of official records, employee must show amount and extent of 
work by reasonable inference. List.of hours worked submitted by em- 
ployee, based on employee’s personal records, maybe sufficient to es- 
tablish the amount of hours worked in absence of-contradictory evi- 
dence presented by agency to rebut employee’s evidence 
Statute of limitations 
Employee who was previously awarded backpay for overtime work 
performed from June 23, 1974, through Jan. 4, 1976, seeks additional 
compensation for overtime work from Jan. 4, 1976, through June 17, 
1978. Since prior claim was filed in General Accounting Office (GAO) 
on July 15, 1980, portion of claim arising before July 15, 1974, should 
not have been considered by agency since Act of Oct. 9, 1940, as 
amended, 31 U.S.C. 3702(b\1), bars claim presented to GAO more 
than 6 years after date claim accrued. Therefore, agency should 
offset amount of prior erroneous payment against amount now due 
to employee 
“Suffered or permitted” overtime 
Agency directive against overtime 
Enforcement requirement 
Where employee has presented evidence demonstrating that she 
performed work outside her regular tour of duty with the knowledge 
of her supervisor, the fact that agency sent her a letter directing that 
she not perform overtime work does not preclude her from receiving 
compensation under the FLSA for such work actually performed. De- 
spite its admonishment, agency must be said to have “suffered or 
permitted” employee’s overtime work since supervisor allowed em- 
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COMPENSATION—Continued 
Overtime—Continued 
Fair Labor Standards Act—Continued 
“Suffered or permitted” overtime—Continued 
Agency directive against overtime—Continued 
Enforcement requirement—Continued 
ployee to continue working additional hours after employee had re- 
ceived, but had failed to comply with, agency’s directive 
Firefighting 
Fair Labor Standards Act 
Court leave 
Jury duty 
Labor organization asks whether firefighters are entitled to addi- 
tional pay under title 5, United States Code, when their overtime en- 
titlement is reduced as a result of court leave for jury duty. The fire- 
fighters are entitled to receive the same amount of compensation as 
they normally receive for their regularly scheduled tour of duty in a 
biweekly work period. The court leave provision, 5 U.S.C. 6322, ex- 
pressly provides that an employee is entitled to leave for jury duty 
without reduction or loss of pay 
Meal time 
Under 4 C.F.R. 22.8 (1983) General Accounting Office (GAO) will 
not take jurisdiction over a labor-management matter which is 
“unduly speculative or otherwise not appropriate for decision.” Since 
this case is based on factual issues which are irreconcilably in dis- 
pute, it would be more appropriately resolved through the grievance 
procedures set forth in the parties’ negotiated labor-management 
agreement, or through negotiation. Therefore, under 4 C.F.R. 22.8, 
GAO will exercise its discretion to decline jurisdiction in this matter . 
Panama Canal employment system 
Retroactive increases 
Authority to implement 
The Assistant Secretary of the Army (Civil Works) questions 
whether he is authorized by section 1225(bX2) of the Panama Canal 
Act of 1979 to retroactively implement an increase in the wages of 
employees of Federal agencies participating in the Panama Canal 
Employment System. We hold that the wage increase may not be ef- 
fected retroactively because section 1225(b\2) of the Panama Canal 
Act, authorizing annual wage increases, does not specifically provide 
for the retroactive implementation of such increases. Absent specific 
statutory authority, pay increases resulting from the exercise of dis- 
cretionary administrative authority may be implemented on only a 


Periodic step-increases 
Waiting period 
Repromotion 
During period of grade retention 
Civil Service Reform Act of 1978 

Where a General Schedule employee who was demoted is repro- 
moted to his former position during a 2-year period of grade reten- 
tion under 5 U.S.C. 5362, the schedule for his periodic step increases 
established before demotion and grade retention remains in effect. 
Grade retention under 5 U.S.C. 5362 is to be distinguished from pay 
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COMPENSATION—Continued 
Periodic step-increases—Continued 
Waiting period—Continued 
Repromotion—Continued 
During period of grade retention—Continued 
Civil Service Reform Act of }978—Continued 
retention under sec. 5363. Repromotion during a period of grade re- 
tention is not an “equivalent increase”. under 5 U.S.C. 5335(a) and 5 
C.F.R. 531.403. Prior decisions arising before Civil Service Reform 
Act of 1978 are not applicable. This decision reversed on new infor- 
mation furnished, by 63 Comp. Gen. (B-209414, Dec. 7, 1983)... 
Premium pay 
Federal Aviation Administration employees. (See FEDERAL AVI- 
ATION ADMINISTRATION) 
Removals, suspensions, etc. 
Backpay 
Entitlement 
Alternative employment offered 
Effect of refusal to accept offer 
Agency denied backpay for a portion of employee’s involuntary 
separation since he had refused an offer of temporary employment 
during-his appeal to the Merit Systems Protection Board, and also 
because he did not show he was ready, willing, and able to work 
during that period. Employee, however, was not obligated to accept 
alternate employment while administrative appeals were pending. 
Further, no evidence shows that employee’s medical condition during 
that period differed from his medical condition during the period for 
which he was awarded backpay. Accordingly, employee’s claim for 
additional backpay is granted, with appropriate adjustments in 
annual and sick leave 
Overtime, etc. inclusion 
Two employees were awarded backpay pursuant to.a Dec. 10, 1973 
ruling by the Board of Appeals and Review of the Civil Service Com- 
mission that they had involuntarily resigned from their positions in 
1972. The employees’ claims that overtime earnings were improperly 
deducted from their backpay awards were received in this Office on 
June 16 and July 14, 1980. The claims may not be allowed since they 
accrued on Dec. 10, 1973, the date of the Board’s determination, and 
31 U.S.C. 71a (1976) (now sec. 3702) bars consideration-of claims. re- 
ceived in this Office more than 6 years after the date:the claim first 
accrues. 61 Comp. Gen. 57 is amplified 
Computation method 
Agency determination 
Employee claims that he is entitled to additional overtime pay as 
part of his backpay award based on overtime hours worked by other 
employees during period of his separation. Agency based overtime 
payment on amount of overtime worked by the employee during pre- 
ceding year. Based on the facts presented, this Office cannot say that 
the formula used by the agency in computing his entitlement to over- 
time is incorrect. Employee’s claim for additional overtime in this re- 
spect is denied 
Saved 
Downgrading actions. (See COMPENSATION, Downgrading, Saved 
compensation) 
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COMPENSATION—Continued 
Senior Executive Service. (See OFFICERS AND EMPLOYEES, 
Senior Executive Service) 
Severance pay 
Eligibility 
Actual separation requirement 
Certain HUD employees were terminated by a reduction-in-force 
(RIF) after the lifting of an injunction issued by the U.S. District 
Court. During the period of the stay, the employees continued their 
employment. When the injunction was lifted, HUD made the RIF 
retroactively effective to the originally proposed date. Since individ- 
uals must be be actually separated from United States Government 
service to receive severance pay, those employees were not entitled 
to severance pay until they were actually separated after the lifting 
of the injunction. They are entitled to severance pay beginning on 
the date of actual separation, with years of service and pay rates 
based on the originally intended date of the RIF, assuming that the 
retroactivity of the RIF is upheld by the Merit Systems Protection 
Board 


Agency determination 
Certain Department of Housing and Urban Development (HUD) 
employees were terminated by a reduction-in-force (RIF) after the 
lifting of an injunction issued by the U.S. District Court. During the 
period of the stay, the employees continued their employment. When 
the injunction was lifted, HUD made the RIF retroactively effective 
to the originally proposed date. Severance pay is not basic pay from a 
position, and so payment of severance pay is not barred by the dual 
compensation prohibitions of 5 U.S.C. 5533(a) 
Involuntary separation 
Religious reasons 
A National Guard member was denied reenlistment as a result of 
his refusal to attend training drills on Saturdays which required his 
removal as a civilian National Guard technician. He was denied sev- 
erance pay on the ground of delinquency in refusing to work on Sat- 
urdays. We hold that he is entitled to severance pay under 5 U.S.C. 
5595 because his refusal to attend Saturday drills based on his reli- 
gious beliefs was not delinquency within the meaning of the statute. 
See Sherbert v. Verner, 374 U.S. 398 (1963) 
Involuntary separation requirement 
Resignation incident to RIF 
Cancellation of RIF prior to effective date of resignation 
Federal Trade Commission (FTC) announced that it was closing 
several regional offices, and employees of these offices were given 
specific notice that their jobs would be abolished pursuant to a reduc- 
tion-in-force (RIF). After several employees submitted written resig- 
nations, the FTC reversed its decision, did not close the regional of- 
fices, and canceled the RIF. The employees separated from service 
after the RIF was canceled. Hence, they are not entitled to severance 
pay since their resignations were voluntary and could have been 
withdrawn. Civil Service Regulations state that employees are not 
eligible for severance pay if at the date of separation they decline an 
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COMPENSATION—Continued 
Severance pay—Continued 
Eligibility—Continued 
Involuntary separation requirement—Continued 
Resignation incident to RIF—Continued 
Cancellation of RIF prior to effective date of resignation— 
Continued 
offer of an equivalent position in their commuting area, and the 
option to remain in the same position is equally preclusive. 5 C.F.R. 
550.701(b\(2) 
Within-grade increases. (See COMPENSATION, Periodic step-in- 
creases) 


COMPREHENSIVE EMPLOYMENT AND TRAINING ACT. (See 
GRANTS, Comprehensive Employment and Training Act (CETA)) 
CONFLICT OF INTEREST STATUTES 
Officers and employees. (See OFFICERS AND EMPLOYEES, Con- 
tracting with Government, Former employees, Contracts with 
other than former employing agency) 
CONTRACTING OFFICERS 
Responsibility 
Small business size status determination 
Error investigation duty. (See CONTRACTS, Small business 


concerns, Awards, Self-certification, Indication of error, 
Contracting officer’s duty to investigate, etc.) 


CONTRACTORS 


Government civilian and military personnel 
Prohibition 


Defense Acquisition Regulation restrictions 
Where contracting officer was unaware the awardee was employed 
by another Government agency on date of award, there was no viola- 
tion of regulation against knowingly contracting with Government 
employee. Moreover, agency considered allegation when raised after 
award and determined that termination of contract for convenience 
of Government was not warranted since employment was terminat- 
ed. In addition, General Accounting Office (GAO) finds no evidence 
in the record of any favoritism towards awardee. In these circum- 
stances, GAO concludes that there is no reason to disturb award 
Incumbent 
Competitive advantage 
Unfairness possibility 
An agency’s cancellation of a solicitation after bid opening is not 
unreasonable where the estimated quantities in the solicitation for 
the major portion of work are based on quarterly reports of the 
incumbent contractor, one of which an audit has called into question 
and it reasonably appeared that the incumbent contractor could have 
had an unfair competitive advantage 
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CONTRACTORS—Continued 

Responsibility 

Administrative determination 
Security clearance 
Absence at time of contract award 

General Accounting Office will not disturb contracting agency’s de- 
termination that a firm is nonresponsible where that determination 
is reasonably based on fact that firm did not have security clearances 
necessary to perform contract and could not obtain such security 
clearances in time to perform in an efficient and uninterrupted 


Review by GAO 
Affirmative finding accepted 

Complaint that agency improperly found offeror to be responsible 
without first conducting preaward survey is not for consideration 
since preaward survey is not legal prerequisite to affirmative deter- 
mination of responsibility and such determinations are not reviewed 
by GAO except in situations not applicable to this case 

Nonresponsibility finding 

Contracting officer’s nonresponsibility determination based on data 
supplied by the contracting office, which showed protester delinquent 
on 70 percent of contract line items, and by the Defense Contract Ad- 
ministration Services Management Area (DCASMA), which showed 
protester delinquent on 26 percent of contracts due, was reasonable 
notwithstanding fact that some of the delinquencies may arguably 
have been agency’s fault 

Bad faith alleged 

Fact that protester may have been found responsible by other con- 
tracting officers during same period in which protester was found 
nonresponsible under the protested procurement does not show that 
contracting officer acted in bad faith in making nonresponsibility de- 
termination because such determinations are judgmental and two 
contracting officers may reach opposite conclusions on the same 


Small business concerns. (See CONTRACTS, Small business con- 
cerns, Awards, Responsibility determination) 
Subcontractors. (See CONTRACTS, Subcontractors) 


CONTRACTS 

Administration 

Administrative responsibility 
Modification of contract 
Within scope of contract requirement 

While contract modifications generally are the responsibility of the 
procuring agency in administering the contract, General Accounting 
Office will consider a protest that a modification went beyond the 
contract’s scope and should have been the subject of a new procure- 
ment, since such a modification has the effect of circumventing the 
competitive procurement statutes. A modification does not exceed the 
contract’s scope, however, as long as the modified contract is substan- 
tially the same as the contract that was completed 

Advertised procurements. (See BIDS) 
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CONTRACTS—Continued 
Annual contributions contract-funded procurements 
Complaints 
Timeliness 
‘‘Reasonable time” standard 
Complaint against action of grantee filed with General Accounting 
Office 16 working days after an adverse agency decision will be con- 
sidered since complaint was filed within a “reasonable” time 
Indian low-income housing 
Preference to Indian firms 
Bid nonresponsive 
Nonresponsibility basis 
Indian Housing Authority (THA) had a reasonable basis for reject- 
ing bid submitted by firm that by bid opening had not demonstrated 
to IHA’s satisfaction through a required “prequalification statement” 
that it was a qualified Indian-owned organization or Indian-owned 


Architect, engineering, etc. services 
Procurement. practices 
Brooks Bill applicability 
Procurement not restricted to A-E firms 
Administrative determination 
General Accounting Office will not question a contracting agency’s 
determination to secure services through competitive bidding proce- 
dures rather than through the procedures prescribed in the Brooks 
Act for the selection of architectural or engineering firms unless the 
protester demonstrates that the agency clearly intended to circum- 
vent the Act 
Awards 
Abeyance 
Resolution of protest 
There is no requirement that an agency make an award while a 
protest is pending before General Accounting Office even though 
delay in awarding the contract results in an urgent situation requir- 


Small business concerns. (See CONTRACTS, Small business con- 
cerns, Awards) 

Withholding pending protest. (See CONTRACTS, Awards, Abey- 
ance) 

Bonds. (See BONDS) 

Brooks Bill applicability. (See CONTRACTS, Architect, engineering, 
etc. services) 

Buy American Act. (See BUY AMERICAN ACT) 

Canadian Commercial Corporation. (See FOREIGN GOVERN- 
MENTS, Contracts with United States, Canadian Commercial 
Corporation) 

Claims brought before award 

Claims Court jurisdiction 
Federal Courts Improvement Act 
An agency’s cancellation of a solicitation after bid opening is not 
unreasonable where the estimated quantities in the solicitation for 
the major portion of work are based on quarterly reports of the in- 
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CONTRACTS—Continued 
Claims brought before award—Continued 
Claims Court jurisdiction—Continued 
Federal Courts Improvement Act—Continued 
cumbent contractor, one of which an audit has called into question, 
and it reasonably appeared that the incumbent contractor could have 
had an unfair competitive advantage 
Contract Disputes Act of 1978 
Inapplicability 
Matters covered by other statutes 
Transportation Act 
Claims’ settlement 
Claims for transportation services furnished under the Transporta- 
tion Act of 1940 are not subject to the disputes resolution procedure 
of the Contract Disputes Act of 1978 (CDA) since legislative history of 
CDA indicates no Congressional intent to extend coverage to matters 
covered by other statutes 
Subcontractor claims 
Under the Contract Disputes Act of 1978, contracting officer does 
not have authority to settle claims of subcontractors who were not 
parties to prime contract, even when such firms agree to accept pro 
rata settlement from remaining contract funds. Rather, such funds 
should not be paid until a trustee in bankruptcy and/or court of com- 
petent jurisdiction settles accounts among all potential claimants 
RINE POTD COMTI oni sinks sccnscccdsdesctdcusnssccdeecceetintaercohasecrdeestveetas 
Contracting with Government employees. (See OFFICERS AND EM- 
PLOYEES, Contracting with Government) 
Damages 
Liquidated 
Actual damages v. penalty 
Price deductions 
Reasonableness 
Performance Requirements Summaries in invitations for bids 
(IFBs) for services contracts which permit the Government to deduct 
from the contractor’s payments an amount representing the value of 
several service tasks where a random inspection reveals a defect in 
only one task imposes an unreasonable penalty, unless the agency 
shows the deductions are reasonable in light of the particular pro- 


Price reduction v. reperformance 
Performance Requirements Summaries in IFBs for services con- 
tracts which permit the Government to deduct amounts from the 
contractor’s payments for unsatisfactory services do not conflict with 
any reperformance rights of the contractor. Although the standard 
“Inspection of Services” clause permits the Government to require 
reperformance at no cost to the Government, the protester had failed 
to show that defective services may be reperformed without the Gov- 
ernment receiving reduced value 
Reduction of amount 
Reasonableness 
Agency did not act unreasonably in substantially reducing the 
amount of liquidated damages that could be imposed where the 
agency could conclude that the original provision was unnecessary 
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CONTRACTS—Continued 
Damages—Continued 
Liquidated—Continued 
Reduction of amount—Continued 
Reasonableness—Continued 
and, because it could have resulted in a potential risk exposure of 3.5 
times the contract price, may have been unenforceable 
Default 
Excess costs 
Collection 
Disposition 
Funding replacement contract 
Excess costs of reprocurement recovered from a breaching contrac- 
tor by the Bureau of Prisons may be used to fund a replacement con- 
tract. It is illogical to hold a contractor legally responsible for excess 
reprocurement costs and then not permit the recovery of those costs 
to be used for the purpose for which they were recovered. As long as 
the. Bureau receives only the goods and services for which it bar- 
gained under the original contract, there is no illegal augmentation 
of the Bureau’s appropriation. Therefore these funds need not be de- 
posited into.the Treasury as miscellaneous receipts. Comptroller Gen- 
eral decisions to the contrary are modified 
Reprocurement 
Defaulted contractor 
Not entitled to award 
Full price already paid under defaulted contract 
Where a defaulted contractor has been paid the full contract price 
under the defaulted contract, it is not entitled to award of the repur- 
chase contract because it is not permitted to be paid more than the 
original contract price. Award of the repurchase contract would be 
tantamount to modification of the original contract without consider- 
ation flowing to the Government 
Federal Supply Schedule 
Awards 
Propriety 
A determination to set aside for small businesses Federal Supply 
Services (FSS) multiple award contracts for a category of broadly de- 
scribed instruments, solely on the basis that an adequate number of 
small businesses will submit cffers, is improper where the evidence 
available to the contracting officer at the time the determination is 
made suggests that only one small business firm can supply a portion 
of the models and that firm has received the large majority in dollar 
terms of FSS sales of those particular instruments under a previous 
FSS set-aside .. 
Multiple suppliers 
Agency issuance of a request for quotations 
Evaluation prioriety 
GAO finds no legal requirement that procuring agency, after the 
date an order was ready to be placed under a request for quotations 
for Federal Supply Schedule (FSS) items, consider fact that low 
quoter rejected for offering nonschedule items had modified its FSS 
contract to include rejected items on schedule 
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CONTRACTS—Continued 
Implied 
Payment basis. (See PAYMENTS, Quantum meruit/valebant basis, 
Absence, etc. of contract, Government acceptance of goods/ 
services) 
In-house performance v. contracting out 
Cost comparison 
Cancellation of solicitation 
Specification changes 
Anticipated prior to award 
Agency may not avoid canceling solicitation where it is aware 
before award of need for specification changes by use of Changes and 
Government-Furnished Property clauses which provide for an equita- 
ble adjustment for property not delivered by the Government 
Minimun needs overstated 
Cancellation of invitation after bid opening is proper where Gov- 
ernment determines, albeit after allegedly inappropriate considera- 
tion of OMB Circular A-76 appeal, that solicitation’s statement of 
work overstates actual minimum needs and that Government is no 
longer able to furnish a significant amount of the Government Fur- 
nished Equipment identified in the solicitation 
Labor stipulations 
Davis-Bacon Act 
Minimum wage determinations 
Union agreement effect 
Failure to acknowledge modifying amendment 
When union contract would require offeror to pay wages in excess 


of rates determined under Davis-Bacon Act, and acceptance of bid 
which failed to acknowledge amendment containing wage determina- 
tion clearly has no prejudicial effect on competition, offeror may 
be permitted to cure defect by agreeing to amendment after bid 


Service Contract Act of 1965 
Minimum wage, etc. determinations 
Prospective wage rate increases 
Ceiling provision 

GAO has no objection to ceiling provision in escalation clause pro- 
viding for prices to be adjusted at the beginning of each option period 
to reflect changes in the Service Contract Act determinations since 
use of such a provision appears to be a reasonable exercise of con- 
tracting officer’s authority 

Liquidated damages. (See CONTRACTS, Damages, Liquidated) 

Modification 

Beyond scope of contract 
Subject to GAO review 

While contract modifications generally are the responsibility of the 
procuring agency in administering the contract, General Accounting 
Office will consider a protest that a modification went beyond the 
contractor’s scope and should have been the subject of a new procure- 
ment, since such a modification has the effect of circumventing the 
competitive procurement statutes. A modification does not exceed the 
contract’s scope, however, as long as the modified contract is substan- 
tially the same as the contract that was competed 
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CONTRACTS—Continued 
Modification—Continued 
Scope of contract requirement 
Obligation of parties unchanged 
Advanced technology approaches 
Price unchanged 
An agency’s acceptance of a firm’s post-award offer to change the 
way it will perform to meet its obligation—furnish a system that 
would meet various performance: specifications—is not outside the 
contract’s scope, even if that change reflects a more advanced or so- 
phisticated. approach, where there is no change in the nature of the 
obligation of either party to the contract 
Negotiation 
Awards 
Price determinative factor 
Where request for proposals lists the relative weights of the major 
evaluation criteria, but not the precise weights, there is no require- 
ment that award be made to the offeror whose proposal receives the 
highest numerical ranking, or that selection officials adhere to the 
precise weights recommended to them by their advisers. Where selec- 
tion officials, after evaluating proposals on a basis clearly consistent 
with the solicitation’s scheme, reasonably regard proposals as essen- 
tially equal technically, cost or price may be the determinative selec- 
tion factor, absent justification for an award to a more costly offeror.. 
Best and final offer. (See CONTRACTS, Negotiation, Offers or 
proposals, Best and final) 
Competition 
Restrictions 
Undue restriction established 
Provision in solicitation issued by Department of Health and 
Human Services which gives preference to Indian organizations or 
Indian-owned economic organizations by requiring negotiation and 
award solely with Indian organizations if one or more is within 
competitive range is improper, since there is no legal basis for such a 
preference 
Estimates of Government 
Not mandatory 
Indefinite, future needs 
Life-cycle costing 
Where agency specifies additional feature of a system to assure 
their availability in the future and requires offerors to state prices 
for those additional features, but agency has no known requirement 
for those features at the time of procurement, the solicitation need 
not contain estimates of the usage of those features and they need 
not be included in the overall price evaluation 
Evaluation factors. (See CONTRACTS, Negotiation, Offers or 
proposals, Evaluation) 
Offers or proposals 
Best and final 
Additional rounds 
Auction technique not indicated 
Agency’s requests for three best and final offers did not automati- 
cally establish an auction situation since the multiple best and final 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposale—Continued 
Besi and final—Continued 
Additional rounds—Continued 
Auction technique not indicated—Continued 
offers were required by the receipt of contingent offers and the agen- 
cy’s determination that several solicitation requirements, which were 
inhibiting the competition, were not essential to its minimum needs... 
Technical changes, etc. not precluded 
Request for best and final offers stating that no technical revisions 
are desired cannot reasonably be interpreted as precluding technical 
revisions that might make a proposal more competitive. Absent ex- 
press contrary instructions, offerors should know that changes to 
their technical proposals are permitted in best and final offers 
Evaluation 
Competitive range exclusion 
Reasonableness 
GAO will not question any agency’s technical evaluation or deter- 
mination whether a proposal is in the competitive range unless 
shown to lack a reasonable basis or to violate procurement statutes 
and regulations. The protester’s mere disagreement with the agen- 
cy’s judgment does not meet its burden of showing the agency’s tech- 
nical evaluation and competitive range determination were unrea- 


Contracting agency’s analysis of proposals for cost realism involves 
the exercise of informed judgment, and GAO therefore will not dis- 
turb a cost realism determination unless it is shown to lack a reason- 
able basis. Where the contracting agency independently reviewed the 
cost realism of offers against a Defense Contract Audit Agency’s 
report based in part on the actual costs of prior performance, the 
analysis is not legally objectionable where no specific errors are al- 
eged 


Where a solicitation reserved to the agency the right to delay de- 
livery without cost for a specified period of time, best and final offer 
which included a prompt delivery discount was properly evaluated 
without consideration of the discount since at that time delays in de- 
livery appeared probable 

Evaluators 
Consideration of personal statements 

Agency correctly found that the personal statements of evaluators 

concerning a firm should not be considered in evaluating that firm’s 


Technical evaluation panel. (See CONTRACTS, Negotia- 
tion, Technical evaluation panel) 
Experience rating 
General Accounting Office will not disturb an agency’s technical 
evaluation unless that evaluation is arbitrary, unreasonable, or in 
violation of law. In evaluating a firm’s experience under an evalua- 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Evaluation—Continued 
Experience rating—Continued 
tion criteria, an agency may consider. the experience of the firm’s 
personnel and the firm’s experience prior to its incorporation 
Factors not in solicitation 
- Oral disclosure during negotiations 
When offeror is orally informed of an agency’s requirement during 
negotiation, notwithstanding its absence in solicitation, offeror is on 
notice of the requirement and General Accounting Office will deny 
protest based on failure to state it in the solicitation 
Improper 
Based on significant misstatements in proposal 
Allegation that a competitor’s proposal contains false representa- 
tions in violation of 18 U.S.C.- 1001, a criminal statute, raises a 
matter outside GAO’s bid protest function. Nevertheless, if a protest- 
er establishes that an offeror:made misrepresentations in its offer 
that materially affected the evaluation, corrective action would be 
appropriate 
Life-cycle costing 
- Indefinite, future needs 
Where agency specifies additional features of a system to assure 
their availability in the future and requires offerors to state prices 
for these additional-features, but agency has no known requirement 
for those features at the time of procurement, the solicitation need 
not contain estimate of the usage of those features and they need not 
be included in the overall price evaluation 
Technical 
Comparison of proposals not required 
Since agency was not required to conduct technical evaluation by 
comparing the proposals it received, offeror’s claim that it had great- 
er experience than two other offerors and, therefore, should have re- 
ceived a higher evaluation score is without merit 
Technical acceptability 
Administrative determination 
General Accounting Office will not disturb an agency’s technical 
evaluation unless that evaluation is arbitrary, unreasonable, or in 
violation of law. In evaluating a firm’s experience under an evalua- 
tion criteria, an agency may consider the experience of the firm’s 
personnel and the firm’s experience prior to its incorporation 
Technically equal proposals 
Price determinative factor 
Where request for proposals lists the relative weights of the major 
evaluation criteria, but not the precise weights, there is no require- 
ment that award be made to the offeror whose proposal receives the 
highest numerial ranking, or that selection officials adhere to the 
precise weights recommended to them by their advisers. Where selec- 
tion officials, after evaluating proposals on a basis clearly consistent 
with the solicitation’s scheme, reasonably regard proposals as essen- 
tially equal technically, cost or price may be the determinative selec- 
tion factor, absent justification for an award to a more costly offeror.. 
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CONTRACTS—Continued 
Negotiation—Continued 


Offers or proposals—Continued 
Evaluation—Continued 


Requests for proposals 
Amendment 
Propriety 
Agency did not act unreasonably in substantially reducing the 
amount of liquidated damages that could be imposed where the 
agency could conclude that the original provision was unnecessary 
and, because it could have resulted in a potential risk exposure of 3.5 
times the contract price, may have been unenforceable 
Cancellation 
Reasonable basis 
Substantial change in specifications 
A contracting officer in negotiated procurement need only estab- 
lish a reasonable basis for cancellation of a solicitation after receipt 
of proposals; protest that such cancellation was improper is denied 
since record indicates increase in scope of work of about 46 percent 


Resolicitation not conducted 
Arms Export Control Act applicability 

Protest that agency’s failure to resolicit requirement after cancel- 
lation of initial solicitation is denied since procurement was conduct- 
ed under Arms Export Control Act, 22 U.S.C. 2751 et seq., and foreign 
government on whose behalf procurement was conducted requested 
award be made to a specific source 

Evaluation criteria 
Subcriteria 
Encompaseed within major criteria 

Agency’s evaluation of technical proposals for the offeror’s “Ap- 
proach/Understanding of Tasks” was reasonable even though the 
subfactor was not expressly listed in the solicitation. While an 
agency must identify every major evaluation factor, it need not speci- 
fy the various aspects of the major criteria, provided the aspects are 
reasonably related to, or are encompassed by, the stated criteria, 
which the record clearly shows is the case here 

Restrictive of competition 

Provision in solicitation issued by Department of Health and 
Human Services which gives preference to Indian organizations or 
Indian-owned economic organizations by requiring negotiation and 
award solely with Indian organizations if one or more is within 
competitive range is improper, since there is no legal basis for such a 


Specifications 
Restrictive 
Agency determination to use less restrictive specifications 
Protest urging that performance type specifications be revised to 
require certain elements of protester’s equipment configuration is in 
effect an allegation that a more restrictive specification should be 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Specifications—Continued 
Restrictive—Continued 
Agency determination to use less restrictive specifica- 
tions—Continued 
used. Agency determination that performance type specification is 
adequate and that conforming equipment will meet Government’s 
needs will not be questioned 
Specificity 
Sufficiency 
Procuring agency generally must give offerors sufficient details in 
request for proposals to enable them to compete intelligently and on 
relatively equal basis. Where the solicitation sets out estimates as to 
the extent of the number of services required for evaluation pur- 
poses, establishes a minimum ordering requirement, and identifies 
the types and levels of services required, the solicitation is sufficient 
for the preparation of proposals 
Sole-source basis 
Foreign procurement 
Arms Export Control Act applicability. (See FOREIGN GOV- 
ERNMENTS, Defense articles and services, Arms Export 
Control Act) 
Technical evaluation panel 
Evaluation propriety 
The fact that proposals were reevaluated by one person who was 
not on the original panel is not improper 
Two-step procurement. (See CONTRACTS, Two-step procure- 
ment) 
Offer and acceptance 
Acceptance 
What constitutes acceptance 
Space leasing 
Inspection, etc. not acceptance 
Inspection of offered space and/or request for alternate offer does 
not constitute an acceptance or implied lease by the Government. Ac- 
ceptance of an offer must be clear and unconditioned 
Payments 
Assignment 
Assignee’s right to payment 
First v. second assignee 
First assignee’s (computer leasing company/financing institution) 
claim for sums paid to second assignee (also computer leasing compa- 
ny/financing institution) under modification of the same contract is 
denied because (1) the first assignee has only a qualified interest in 
the assigned payment, commensurate with the amount of equipment 
which it financed, and (2) it appears that the first assignee has re- 
ceived all payments it is entitled to for the equipment which it fi- 
nanced. Therefore, first assignee has no basis for its claim 
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CONTRACTS—Continued 

Payments—Continued 

Assignment—Continued 
Set-off 
“No set-off” clause 

Under the Assignment of Claims Act, now codified at 31 U.S.C. 
3727, a lender is not protected against set-off by the presence of a no- 
set-off clause in the assigned contract unless the assignment was 
made to secure the assignee’s loan to the assignor and only if the 
proceeds of the loan were used or were available for use by the as- 
signor in performing the contract that was assigned. To the extent 
that our holdings in 49 Comp. Gen. 44 (1967), 36 Comp. Gen. 19 
(1956), and other cases cited herein are not consistent with this deci- 
sion they will no longer be followed. 60 Comp. Gen. 510 (1981) is 
clarified 

Conflicting claims 
Assignee v. LR.S 

When a contract containing a no-set-off clause is validly assigned 
under the Assignment of Claims Act, now codified at 31 U.S.C. 3727, 
to an eligible assignee who substantially complies with the statutory 
filing and notice requirements, the Internal Revenue Service cannot 
set off the contractor’s tax debt against the contract proceeds due to 
the assignee, even if the tax debt was fully mature prior to the date 
on which the contracting agency had received notice of the assign- 
ment. B-158451, Mar. 3, 1966, and B-195460, Oct. 18, 1979, are modi- 
fied accordingly. 60 Comp. Gen. 510 (1981) is clarified 


Request 
What constitutes 
Canadian bids 
Request for progress payments “in accordance with governing 
United States procurement regulations” does not render bid nonre- 
sponsive where there is nothing which indicates that the “request” 
was more than a mere wish or desire. 45 Comp. Gen. 809, 46 id. 368, 
47 id. 496, and similar cases modified in part 
Quantum meruit/valebant basis. (See PAYMENTS, Quantum 
meruit/valebant basis) 
Set-off. (See SET-OFF, Contract payments) 
Surety of defaulted contractor 
“Unexpended contract balance” 
Calculation of balance 
Mistaken overpayment to contractor included 
Under surety law surety has election to pay Government’s excess 
cost of completing contract or undertaking to finish the job himself. 
Under latter election, surety, upon successful completion, is entitled 
to his costs, up to the unexpended balance of the contract. In consid- 
ering amount of unexpended balance available to pay performance 
bond surety his costs for completion of a defaulted National Insti- 
tutes of Health Contract, Government must consider contract bal- 
ance to include amount of the Government’s previous mistaken over- 
payment to the contractor 
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CONTRACTS—Continued 
Performance 
Defects 
Liability 
Performance Requirements Summaries in invitations for bids 
(IFBs) for services contracts which permit the Government to deduct 
from the contractor’s payments an amount representing the value of 
several service tasks where a random inspection. reveals a defect in 
only one task imposes an unreasonable penalty, unless the agency 
shows the deductions are reasonable in light of the particular pro- 
curement’s circumstances 
Reperformance entitlement 
Reduced value determination 
Performance Requirements Summaries in IFBs for services con- 
tracts which permit the Government to deduct amounts from the 
contractor’s payments for unsatisfactory services do not conflict with 
any reperformance rights of the contractor. Although the standard 
“Inspection of Services” clause permits the Government to require 
reperformance at no cost to the Government, the protester had failed 
to show that defective services may be reperformed without the Gov- 
ernment receiving reduced value 
Privity 
Subcontractors 
Default of prime contractor 
Government liability 
Subcontractors and suppliers, claiming amounts due for labor and 
materials furnished to defaulted prime contractor, may not bring a 
claim directly against the Government when, under any common law 
theory, they lack privity of contract with the Government 
Protests 
Academic questions. (See CONTRACTS, Protests, Moot, academic, 
etc. questions) 
Allegations 
Unsubstantiated 
Protest that Buy American Act evaluation should not have been 
conducted because sole domestic bid, which was not low, was, alleged- 
ly, bogus is rejected. Bogus charge relates to allegation concerning 
domestic bidder’s alleged nonresponsibility. But Buy American regu- 
latory scheme does not require responsibility determination of do- 
mestic bidder in this situation. Moreover, General Accounting Office 
does not consider that a responsibility determination need be made 
absent collusion or other extraordinary circumstances not present in 
this procurement. Finally, domestic bid contained no indication that 
it was other than domestic 
Authority to consider 
Disputes between private parties. (See GENERAL ACCOUNT- 
ING OFFICE, Jurisdiction, Contracts, Disputes, Between 
private parties) 
Federal Reserve System 
Member bank contracts 
General Accounting Office (GAO) will not decide protest against 
contract award by Federal Reserve Bank, despite GAO audit authori- 
ty, because GAO account settlement authority (the basis of GAO bid 
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CONTRACTS—Continued 
Protests—Continued 
Authority to consider—Continued 
Federal Reserve System—Continued 
-Member bank contracts—Continued 
protest jurisdiction) does not extend to Federal Reserve System 
banks 


Service Contract Act matters. (See BIDS, Invitation for bids, 
Ambiguous, Service Contract Act provisions) 

United States-Saudi Arabia Joint Commission on Economic Co- 

operation procurements 

The. GAO is not authorized to settle and adjust the dollar account 

used to hold Saudi Arabian monies covering Joint Commission 

project costs, and thus, will not entertain bid protests of Joint Com- 

mission ‘procurements where, as in all Joint Commission projects 

except one, no United States funds are involved at any stage of the 

procurement. The holding in Mandex, Inc., B-204415, Oct. 13, 1981 is 


Award withheld pending GAO decision 
Urgency of procurement 
There is no requirement that an agency make an award while a 
protest is pending before General Accounting Office even though 
delay in awarding the contract results in an urgent situation requir- 


Contracting officer’s affirmative responsibility determination. (See 
‘ CONTRACTORS, Responsibility, Determination) 
General Accounting Office authority 
Disputes between private parties. (See GENERAL ACCOUNT- 
ING OFFICE, Jurisdiction, Contracts, Disputes, Between 
private parties) 
General Accounting Office function 
. Independent investigation and conclusions 
Speculative allegations 
It is not part of General Accounting Office’s bid protest function to 
conduct investigations to determine whether protester’s speculative 
allegations are valid 
General Accounting Office procedures 
Timeliness of protest 
Date basis of protest made. known to protester 
Two grounds of protest against application of Buy American Act 
evaluation factor are timely when filed within 10 working days of 
when the protester learns of basis of protest. Final ground of protest 
is untimely filed but will be considered under significant issue excep- 
tion to Bid Protest Procedures 
Significant issue exception 
For application 
General Accounting Office will consider protest challenging re- 
quirement by Department of Energy prime contractor for subcontrac- 
tors to have agreement with onsite unions since significant issue is 
involved. B-204037, Dec. 14, 1981, is amplified 





INDEX DIGEST 


CONTRACTS—Continued 
Protests—Continued 
General Accounting Office proceduree—Continued 
Timeliness of protest—Continued 
Solicitation improprieties 
Apparent prior to bid opening/closing date for proposals 
Protest filed well after bid opening, objecting to the agency’s fail- 
ure to postpone bid opening to allow protester to assess the impact of 
an amendment to the solicitation, is untimely 
Not apparent prior to closing date for receipt of quota- 
tions 
Amended protest which was filed the day after the protester modi- 
fied its Federal Supply Schedule contract to include partitions re- 
quired by the agency under its request for quotations is timely be- 
cause basis for protest—that agency was required to place an order 
under the modified contract—did not arise until the modification 
Interested party requirement 
Small business set-asides 
Protester rejected as other than small business under 100-percent 
small business set-aside procurement contending it was improperly 
rejected is interested party under General Accounting Office Bid Pro- 
test Procedures because if protest is sustained the protester would be 
eligible for award 
Moot, academic, etc. questions 
Award made to protester 
Where protest is against a contract award which has been termi- 
nated and the contract has been reawarded to protester, it is aca- 
demic and will not be considered on the merits. Also, protest against 
initial proposal evaluation is academic where agency reevaluated the 
proposal and awarded protester the maximum possible score 
Proprietary data 
Use by competitor 
No disclosure by contracting agency. (See GENERAL AC- 
COUNTING OFFICE, Jurisdiction, Contracts, Disputes, 
Between private parties) 
Subcontractor protests 
Protest against award of subcontract on behalf of Government by 
Department of Energy prime contractor is appropriate for General 
Accounting Office review under standards of Optimum Systems, Inc., 
54 Comp. Gen. 767 (1975), 75-1 CPD 166. Nonunion protester, whose 
bid prime contractor did not open, is interested party, in particular 
circumstances, for purposes of protesting requirement for subcontrac- 
tors to have union agreement notwithstanding that protester with- 
drew its bid. B-204037, Dec. 14, 1981, is amplified 
Timeliness 
General Accounting Office procedures. (See CONTRACTS, Pro- 
tests, General Accounting Office procedures, Timeliness of 
protest) 
Quantum meruit/valebant 
Payment basis. (See PAYMENTS, Quantum meruit/valebant basis) 
Requests for proposals 
Negotiated procurement. (See CONTRACTS, Negotiation, Re- 
quests for proposals) 
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CONTRACTS—Continued 
Research and development 
Small Business Innovation Development Act Appropriation avail- 
ability. (See APPROPRIATIONS, Availability, Contracts, Re- 
search and development, Small Business Innovation Develop- 
ment Act) 
Responsibility of contractors 
Determination. (See CONTRACTORS, Responsibility, Determina- 
tion) 
Sales. (See SALES) 
Service Contract Act. (See CONTRACTS, Labor stipulations, Service 
Contract Act of 1965) 
Small business concerns 
Awards 
Responsibility determination 
Government Printing Office contracts 
The Government Printing Office is a legislative agency which is 
excluded from coverage of the Small Business Act. Therefore, its de- 
termination that a small business concern is nonresponsible need not 
be referred to the Small Business Administration for review under 
certificate of competency procedures 
Nonresponsibility determination 
Certificate of Competency denial on recent procurement— 
resubmission to SBA not required 
Under limited circumstances, a recent denial by the Small Busi- 
ness Administration (SBA) for a certificate of competency may be 
used by a contracting officer as SBA confirmation of another finding 
of nonresponsibility 
Nonresponsibility finding 
Referral to SBA for COC mandatory without exception 
Contracting officer’s determination of nonresponsibility, based on 
finding that small business concern otherwise in line for award does 
not have acceptable quality assurance system to perform required 
work, must be referred to Small Business Administration (SBA), 
albeit on an expedited basis, for consideration under certificate of 
competency (COC) program, since applicable law and regulations no 
longer allow exception to this requirement based on urgency. Howev- 
er, General Accounting Office recommends that Executive branch 
consider developing expedited COC procedure to permit prompt con- 
sideration of COC referrals by SBA when critically urgent procure- 
ments are involved 
Small purchases. (See PURCHASES, Small, Small business 
concerns, Certificate of Competency procedures under 
SBA, Applicability) 
Review by GAO 
Procurement under 8(a) program 
The determination whether to set aside a procurement under sec- 
tion 8(a) of the Small Business Act (15 U.S.C. 637(a)) and issues con- 
cerning contractor eligibility for subcontract award are matters for 
the contracting agency and Small Business Administration and are 
not subject to review by General Accounting Office absent a showing 
of fraud or bad faith on the part of Government officials 
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CONTRACTS—Continued 
Small business concerns—Continued 
Awards—Continued 
Review by GAO—Continued 
Procurement under 8(a) program—Continued 
Fraud or bad faith alleged | 

In protest involving 8a) procurement, fraud or bad faith is not 
shown by: (1) fact that contracting agency originally considered sole- 
source award to large business; (2) fact that contracting agency ini- 
tially issued total small business set-aside, then canceled it before bid 
opening in order to make 8(a) award to Small Business Administra- 
tion (SBA); (8) allegation that SBA violated its own Standard Operat- 
ing Procedures, since they may be waived 

Self-certification 
Indication of error 
Contracting officer’s duty to investigate, etc. 

While contracting officer and Small Business Administration con- 
sidered timely size protest contained insufficient detail, contracting 
officer should have pursued matter on his own initiative under De- 
fense Acquisition Regulation 1-703(b\2) where data submitted by 
proposed awardee in bid indicated $5 million size standard may be 


Set-asides 
Administrative determination 
Reasonable expectation of competition 
A determination to set aside for small businesses Federal Supply 
Service (FSS) multiple award contracts for a category of broadly de- 
scribed instruments, solely on the basis that an adequate number of 
small businesses will submit offers, is improper where the evidence 
available to the contracting officer at the time the determination is 
made suggests that only one small business firm can supply a portion 
of the models and that firm has received the large majority in dollar 
terms of FSS sales of those particular instruments under a previous 
FSS set-aside 
Qualifications of sma!l businesses 
Business entity organized for profit requirement 
To qualify as a small business concern a concern must be a busi- 
ness entity organized for profit. The contracting officer acted reason- 
ably in rejecting bid in which bidder represents that it is a nonprofit 
organization, thus indicating that bidder is other than a small busi- 
ness concern and ineligible for award under a small business set- 


Research and development 
Appropriation availability. (See APPROPRIATIONS, Avail- 
ability, Contracts, Research and development, Small 
Business Innovation Development Act) 
Withdrawal 
Best interest of Government 
Contracting officer reasonably determined that the public interest 
would best be served by canceling small business set-aside before bid 
opening in order to set aside the procurement for award to the Small 
Business Administration (SBA) under its 8(a) program for small, dis- 
advantaged businesses (15 U.S.C. 637(a) (Supp. III, 1979)) where deter- 
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CONTRACTS—Continued 
Small business concerns—Continued 
Awards—Continued 
Set-asides—Continued 
Withdrawal—Continued 
Best interest of Government—Continued 
mination was: (1) an attempt to effectuate Government’s socioeco- 
nomic. interests; (2) necessary since contracting agency was unaware 
at time it: issued small business set-aside that a viable 8(a) firm was 
capable of performing the work; and (3) concurred in by SBA 
Size status 
Time to question 

The contracting officer has the right to question a bidder’s status 
- as a small business at any time during the award process 

‘Small purchases. (See PURCHASES, Small) 

Specifications 

-Advertised procurements. (See BIDS, Invitation for bids, Specifi- 
cations) 
Changes, revisions, etc. 
After award. (See CONTRACTS, Modification) 
Negotiated procurements. (See CONTRACTS, Negotiation, Re- 
quests for proposals, Specifications) 

Subcontractors 

Disputes with prime contractor 
Government’s obligation 

Under the Contract Disputes Act of 1978, contracting officer does 
not have authority to settle claims of subcontractors who were not 
parties to prime contract, even when such firms agree to accept pro 
rata settlement from remaining contract funds. Rather, such funds 
should not be paid until a trustee in bankruptcy and/or court of com- 
petent jurisdiction settles accounts among all potential claimants 
and prime contractor 

Privity. (See CONTRACTS, Privity, Subcontractors) 
Subcontracts 
Privity between subcontractor and United States. (See CON- 
TRACTS, Privity, Subcontractors) 
Termination of prime contract 

Subcontractors and suppliers, claiming amounts due for labor and 
materials furnished to defaulted prime contractor, may not bring a 
claim directly against the Government when, under any common law 
theory, they lack privity of contract with the Government 

Termination 

Convenience of Government 
Erroneous evaluation, etc. 

Agency properly terminated contract with protester where re- 
evaluation of proposals showed that under the stated criteria, an- 
other firm received the highest score 

Two-step procurement 

Step two 
Nonresponsive bid 
Deviation apparent in step one 

A contracting officer has no authority to award a contract to other 

than the lowest responsive, responsible offeror. Therefore, the accept- 
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CONTRACTS—Continued 
Two-step procurement—Continued 
Step two—Continued 
Nonresponsive bid—Continued 
Deviation apparent in step one—Continued 
ance of a firm’s technical proposal under step one of a two-step pro- 
posal does not bind the Government to accept that firm’s step two 
bid if the bid is nonresponsive, even though the deviation from the 
terms of the solicitation was contained in the step-one technical pro- 


Terms and conditions 
Acceptance time limitation 
Shorter period offered 
Compliance with a mandatory minimum bid acceptance period es- 
tablished in an invitation for bids is a material requirement because 
a bidder offering a shorter acceptance period has an unfair advan- 
tage since it is not exposed to marketplace risks and fluctuations for 
as long as its competitors are. Therefore, a bid which takes exception 
to the requirement by offering a shorter acceptance period is nonre- 
sponsive and cannot be corrected 
Defective invitation 
Cross-referencing necessity 
A Standard Form 33 solicitation provision which provides that a 
60-day bid acceptance period will apply unless the bidder specifies a 
different number of days should have been cross-referenced with an- 
other solicitation provision which provides that bids with acceptance 
periods of fewer than 45 days would be considered nonresponsive. 


The failure to cross-refer was not in this case grossly misleading and, 
therefore, the cancellation of the solicitation is not required 


CORPORATIONS 

Legal Services Corporation 

Advocacy or opposition of ballot measures 

During a January 1981 training session at the LSC Denver Region, 
Alan Rader, a staff attorney with the Western Center on Law and 
Poverty in Los Angeles, an LSC grantee, gave a presentation on how 
he had organized a campaign with LSC funds to defeat a 1980 Cali- 
fornia tax reduction ballot measure entitled “Proposition 9.” He 
hired campaign coordinators and organized broad-based coalitions 
with community groups and agencies. This activity constitutes a vio- 
lation of 42 U.S.C. 2996e(d\(4) which prohibits the Corporation and its 
grantees from using corporate funds to advocate or oppose ballot 


Coalition and network building 

The LSC held a training session in its Denver Region in January 
1981. Representatives of grantees in the 5-state region attended. Cor- 
porate officials and grantee staff attorneys presented lectures and 
workshops on how grantees could build coalitions with community 
groups and agencies to form a grass roots organization to lobby Con- 
gress for legal services and other social benefit programs. Grantee 
representatives described coalition building projects that were under- 
way. This activity constitutes a violation of 42 U.S.C. 2996f(b\7) 
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CORPORA TIONS—Continued 

Legal Services Corporation—Continued 

Coalition and network building—Continued 
which prohibits grantees from using corporate funds to build organi- 
zations such as coalitions and networks 
Conducting training programs 
Advocacy of public policies 

During January 1981, the Denver Regional Office of the Legal 
Services Corporation (LSC) held a training session for grantee per- 
sonnel of the region. The training session speakers included Corpora- 
tion headquarters officials and officials from grantees, who presented 
material on the LSC Survival Plan. These officials advocated the 
public -policy of resisting the threatened Reagan Administration cuts 
in the legal services and other social benefits programs. These same 
speakers encouraged those in attendance to engage in political activi- 
ties of building coalitions in order to mount a grass roots campaign 
to lobby Congress to vote against measures to curtail these programs. 
This activity constituted a violation of 42 U.S.C. 2996f(bX6) which 
prohibits the use of corporate funds by grantees to conduct training 
programs that advocate public policies or encourage political activi- 


Enforcement responsibilities 
Compliance of recipients with LSC Act 

The. LSC and certain grantees conducted a training session in the 
LSC Denver Region in January 1981 during which grantee officials 
violated certain restrictions on training and coalition building activi- 
ties contained in 42 U.S.C. 2996f(b) (6) and (7). The Corporation failed 
to carry out its enforcement responsibilities under 42 U.S.C. 
2996e(bX1) to insure the compliance of recipients and their employees 
with the provisions of the Legal Services Corporation Act of 1974, 
and assumed a contrary role of encouraging grantees to violate the 
aforementioned provisions 
COURTS 

Judges 

Compensation 
Increases 
Comparability pay adjustment 
Precluded under Pub. L. 97-92 

Question presented is entitlement of Federal judges to 4 percent 
comparability adjustment granted to General Schedule employees in 
Oct. 1982. Section 140 of Pub. L. 97-92 bars pay increases for Federal 
judges except as specifically authorized by Congress. Since sec. 140, a 
provision in an appropriations act, constitutes permanent legislation, 
Federal judges are not entitled to a comparability increase on Oct. 1, 
1982, in the absence of specific congressional authorization 

Specific Congressional authorization requirement 

Question presented is entitlement of Federal judges to 4 percent 
comparability increase under sec. 129 of Pub. L. 97-377, Dec. 21, 
1982. Section 140 of Pub. L. 97-92 bars pay increases for Federal 
judges except as specifically authorized by Congress. We conclude 
that the language of sec. 129(b) of Pub. L. 97-377, combined with spe- 





COURTS—Continued 
Judgee—Continued 
Compensation—Continued 
Increases—Continued 
Comparability pay adjustment—Continued 
Specific Congressional authorization requirement—Contin- 
ued 
cific intent evidenced in the legislative history, constitutes the specif- 
ic congressional authorization for a pay increase for Federal judges.... 
Judgments, decrees, etc. 
Interest 
Delayed payment of judgment 
Not due to unsuccessful Government appeal 
Court of Claims judgment 
Interest is allowable on Court of Claims judgment under 28 U.S.C. 
2516(b) only in cases of unsuccessful appeal by the Government. 
Delay resulting from consideration of whether to seek further 
review, or from filing of post-judgment motions, does not create enti- 
tlement to interest. Therefore, Plaintiffs are not entitled to interest 
on Court of Claims judgment where Department of Justice did not 
certify judgment to General Accounting Office for payment until 
after Court had denied Government’s motion to vacate. 59 Comp. 
Gen. 259 and 58 id. 67 are explained 
Payment 
Permanent indefinite appropriation availability 
Compromise settlement 
Payment otherwise provided for 
Secretary of Housing and Urban Development (HUD) provided 
building mortgage insurance on two projects under authority of sec. 
236 of the National Housing Act, 12 U.S.C. 1715z-1. In one case, the 
Secretary agreed to make payments to plaintiff construction contrac- 
tor in settlement of lawsuit after court had ruled that the contractor 
had cause of action against the Secretary on the theory of quantum 
meruit. In the second case, similar payment was directed by court 
judgment. The permanent indefinite appropriation established by 31 
U.S.C. 724a is not available in either case. The permanent appropri- 
ation may be used to pay a judgment or compromise settlement only 
if no other funds are available for that purpose. The Special Risk In- 
surance Fund, a revolving fund created by 12 U.S.C. 1715z-3(b), is 
available for the payments to contractors for completion of projects 
for which HUD has provided mortgage insurance under sec. 236 
Effect of Equal Access to Justice Act 
Section 207 of Equal Access to Justice Act (EAJA) (5 U.S.C. 504 
note) prohibits use of permanent judgment appropriation established 
by 31 U.S.C. 1304 as alternative source of funds for payment of 
awards newly authorized by EAJA unless and until Congress makes 
a specific appropriation for that purpose 
Payment otherwise provided for 
U.S. Marshals Service seizure costs 
Permanent judgment appropriation, 31 U.S.C. 1304, is not availa- 
ble to pay storage charges assessed against the United States, where 
the Marshals Service has the legal responsibility to pay such charges 
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COURTS—Continued 
Judgments, decrees, etc.—Continued 
Payment—Continued 
Permanent indefinite appropriation availability—Continued 
Payment otherwise provided for—Continued 
U.S. Marshals Service seizure coste—Continued 
once it seizes the property pursuant to the execution of a warrant in 


Res judicata 
Subsequent claims 
An employee seeks a Comptroller General decision on his entitle- 
ment to salary retention. The General Accounting Office (GAO) ad- 
heres to the doctrine of res judicata to the effect that the valid judg- 
ment of a court on a matter is a bar to a subsequent action on that 
same matter before the GAO. 47 Comp. Gen. 573. Since in William C. 
Ragland v. Internal Revenue Service, Appeal No. 55-81 (C.A.F.C. No- 
vember 1, 1982), it was previously decided that the employee was not 
entitled to saved pay benefits, the GAO will not consider his claim 
for salary retention 
jurors 
Fees 
Military personnel in State courts 
Pay deduction 
A military member on active duty receiving full pay and allow- 
ances served as a juror in a State court. He received $35 in fees for 
his jury duty. The member may not keep the fees because he was not 
in a leave status and he is therefore receiving additional compensa- 


tion for performing his duties presumably during normal working 


Government employees 
Firefighters 
Overtime compensation 
Fair Labor Standards Act applicability. (See COMPENSA- 
TION, Overtime, Firefighting, Fair Labor Standards 
Act, Court leave) 
Magistrates 
Authority 
Withdrawal from court registry funds 
Upon consent of all the parties, a magistrate.may be specially des- 
ignated to make final determinations of the district court in all civil 
matters. 28 U.S.C. 636(c), as amended in 1979. Therefore, in those 
cases, a magistrate may also be legally authorized to order withdraw- 
al of money from the court registry 
Witnesses 
Leave of absence from regular duty. (See LEAVES OF ABSENCE, 
Court) 


CRIMINAL LAW VIOLATIONS 

Not for GAO consideration 

Allegation that a competitor’s proposal contains false representa- 
tions in violation of 18 U.S.C. 1001, a criminal statute, raises a 
matter outside GAO’s bid protest function. Nevertheless, if a protest- 
er establishes that an offeror made misrepresentations in its offer 
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CRIMINAL LAW VIOLATIONS—Continued 

Not for GAO consideration—Continued 
that materially affected the evaluation, corrective action would be 
appropriate 


CUSTOMS 
Services to the public 
Reimbursement. (See FEES, Services to the public) 


DAVIS-BACON ACT (See CONTRACTS, Labor stipulations, Davis- 
Bacon Act) 


DEBT COLLECTIONS 
Accountable officers 
Relief. (See ACCOUNTABLE OFFICERS, Relief) 
By Government employees requiremert 
Collection of fees owed the United States is an inherent govern- 
mental function which may be performed only by Federal employees. 
Collection by non-employees 
System for protection of Government 
Feasibility questionable 
General Accounting Office questions the feasibility of developing a 
system of alternative controls to protect the Government against loss 
in the event that volunteers collect Government monies 
Cancellation 
The holding in 60 Comp. Gen. 181 regarding the limitation on use 
of appropriated funds to pay per diem or actual expenses where an 
agency contracts with a commercial concern for lodgings or meals 
applies to members of the uniformed services as well as to civilian 
employees of the Government. However, because 60 Comp. Gen. 181 
was addressed specifically to the per diem entitlement of civilian em- 
ployees under 5 U.S.C. 5702, the Comptroller General will not object 
to per diem or subsistence expense payments already made to mili- 
tary members that exceed the applicable statutory or regulatory 
maximums as the result of an agency’s having contracted for lodg- 
ings or meals. 60 Comp. Gen. 181 is extended 
Federal Claims Collection Act of 1966. (See FEDERAL CLAIMS 
COLLECTION ACT OF 1966) 
Military personnel 
Retired 
Missing, interned, etc. status 
While in private employment 
Erroneous retired pay payments 
A retired member has been missing since the civilian plane in 
which he was flying as an employee of a defense contractor disap- 
peared in Southeast Asia in 1973. Retired pay payments continued to 
be sent to the member’s bank account (apparently a joint account 
with his wife) until 1981, when Finance Center first learned of miss- 
ing status. Since it is not known whether the retired member is dead 
or alive, payments should be recouped for the period after the last 
date the retired member was known to be alive and credited to his 
account pending an acceptable determination of his existence or 


Social Security payments. (See SOCIAL SECURITY, Benefits, Over- 
payments, Debt collection) 


Page 
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DEBT COLLECTIONS—Continued 
Waiver 
Civilian employees 
Compensation overpayments 
Failure to deduct insurance premiums 
Optional life 
Employee elected regular and optional life insurance coverage 
under the Federal Employees’ Group Life Insurance Program 
(FEGLD, but when he transferred in 1969 the new agency stopped de- 
ducting his optional.insurance premiums: due to an administrative 
error. Since the employee received Leave and Earnings Statements 
throughout the period. in. question, which reflected optional premium 
deductions before his transfer, but.not afterward, his failure to exam- 
ine the statements and:to.note the error makes him at least partially 
at fault, thereby precluding waiver under 5 U.S.C. 5584 


DEFENSE ACQUISITION REGULATION 
Advertised procurements 
Progress payment clause 
Absence 
Bid responsiveness 
Request for progress payments “in accordance with governing 
United States procurement regulations” does not render bid nonre- 
sponsive where there is nothing which indicates that the “request” 
was more than a mere wish or desire. 45 Comp. Gen. 809, 46 id. 368, 
47 id: 496, and similar cases modified in part 
Arms Export-Control Act 
‘Implementation 
Competition not required 
Sole-source procurement requested 
Protest that provisions in Defense Acquisition Regulation requir- 
ing contracting officer to honor request of a foreign government to 
sole-source procurement are unlawful because they violate require- 
ment for competitive procurement in 10 U.S.C. 2304(a) is without 
. Merit because that provision is not applicable to foreign military 
sales procurements if the foreign government requests a sole-source 
procurement 
Consistency with law requirement 
Absence of congressional objection 
In subsequent appropriation acts 
Specialty metals’ procurements 
Agency interpretation of Department of Defense Appropriation Act 
restriction against the purchase of articles consisting of foreign spe- 
cialty metals as reflected in DAR 6-302 is to be accorded deference. 
General Accounting Office will not object to DAR 6-302 provision 
that statutory restriction is met if the specialty metal is melted in 
the United States, notwithstanding protester’s contention that stat- 
ute requires that such articles be manufactured entirely in the 
United States. DAR provision is based on wording in legislative histo- 
ry and has been in existence for 10 years without congressional ob- 
jection. 49 Comp. Gen. 606 is distinguished 
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DEFENSE ACQUISITION REGULATION—Continued 

Contracting with Government employees 

Restrictions 

Where contracting officer was unaware the awardee was employed 
by another Government agency on date of award, there was no viola- 
tion of regulation against knowingly contracting with Government 
employee. Moreover, agency considered allegation when raised after 
award and determined that termination of contract for convenience 
of Government was not warranted since employment was terminat- 
ed. In addition, General Accounting Office (GAO) finds no evidence 
in the record of any favoritism towards awardee. In these circum- 
stances, GAO concludes that there is no reason to disturb award 


DEFENSE DEPARTMENT 
Appropriations. (See APPROPRIATIONS, Defense Department) 


DEFENSE OFFICER PERSONNEL MANAGEMENT ACT 
Involuntary separation 
Military personnel 
Pub. L. 96-513 effect. (See DISCHARGES AND DISMISSALS, 
Military personnel, Involuntary separation, Pub. L. 96- 
513 effect) 


DEPARTMENTS AND ESTABLISHMENTS 

Adjudicative proceedings 

Public intervenors 
Appropriation availability. (See APPROPRIATIONS, Availabil- 
ity, Intervenors) 
Closing authority. (See AGENCY) 
Lobbying 
Anti-lobbying statutes 

During January 1981, the Denver Regional Office of the Legal 
Services Corporation (LSC) held a training session for grantee per- 
sonnel of the region. The training session speakers included Corpora- 
tion headquarters officials and officials from grantees, who presented 
material on the LSC Survival Plan. These officials advocated the 
public policy of resisting the threatened Reagan Administration cuts 
in the legal services and other social benefits programs. These same 
speakers encouraged those in attendance to engage in political activi- 
ties of building coalitions in order to mount a grass roots campaign 
to lobby Congress to vote against measures to curtail these programs. 
This activity constituted a violation of 42 U.S.C. 2996f(b\(6) which 
prohibits the use of corporate funds by grantees to conduct training 


Services between 
Appropriation obligation 

Section 601 of the Economy Act, as amended, 31 U.S.C. 686 (now 31 
U.S.C. 1535), permits one agency or bureau of the Government to fur- 
nish materials, supplies or services for another such agency or 
bureau on a reimbursable basis. However, since the Presidential In- 
augural Committee (PIC) is not a Government agency and DOD used 
its own appropriations without reimbursement from either the PIC 
or Joint Congressional Committee on Inaugural Ceremonies in par- 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Services between—Continued 
Appropriation obligation—Continued 
ticipating in the 1981 Presidential.inaugural activities, the authority 
of the Economy Act was not available 


DISBURSING OFFICERS 
Altered check cashed 
Full restitution made 
Account in balance 
Relief not necessary 
When dishonest payee who altered Government check for final pay 
makes full restitution of all amounts over and above his. entitlement 
which were fraudulently obtained from military disbursing officer, 
account may be considered in balance. 27 Comp. Gen. 674 is ex- 
plained and distinguished 
DISCHARGES AND DISMISSALS 
Military personnel 
Involuntary separation 
Pub. L. 96-513 effect 
Travel and transportation allowances 


To home of selection 
The Joint Travel Regulations, Vol. 1, may be amended to include 
travel and transportation allowances-to-a home of selection for a 
member discharged or released from active duty with separation pay 
under 10 U.S.C. 1174 (Supp. IV, 1980). A statute must be read in the 
context of other laws pertaining to the same subject and should be 
interpreted in light of the aims and designs of the total body of law 
of which it is a part 
DISCRIMINATION 
Title VII 
Complaints 
Informal agency: settlement. (See CIVIL RIGHTS ACT) 
Equal Employment Opportunity 
Commission authority. (See EQUAL EMPLOYMENT OPPORTU- 
NITY) 


ECONOMIC DEVELOPMENT ADMINISTRATION. (See COMMERCE 
DEPARTMENT, Economic Development Administration) 


ENERGY 
Department of Energy 
Authority and responsibility 
Oil price and allocation regulation 
Recovered overcharges. (See FUNDS, Recovered overcharges) 


EQUAL ACCESS TO JUSTICE ACT 
Appropriations 
Availability 
Intervenors. (See APPROPRIATIONS, Availability, Intervenors) 


Attorneys’ fees. (See ATTORNEYS, Fees, Equal Access to Justice 
Act) 
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EQUAL ACCESS TO JUSTICE ACT—Continued 

Awards, judgments, etc. 

Payment 
Permanent judgment appropriation 

Section 207 of Equal Access to Justice Act (EAJA) (5 U.S.C. 504 
note) prohibits use of permanent judgment appropriation established 
by 31 U.S.C. 1304 as alternative source of funds for payment of 
awards newly authorized by EAJA unless and until Congress makes 
a specific appropriation for that purpose 


EQUAL EMPLOYMENT OPPORTUNITY 

Commission 

Authority 
Title VII discrimination complaints 
Informal agency settlement 
Remedial actions 

The scope of remedial actions under Title VII is generally for de- 
termination by EEOC. However, EEOC’s present regulations on in- 
formal settlements do not provide sufficient guidance for Federal 
agencies to carry out their responsibilities under Title VII of the 
Civil Rights Act of 1964, as amended. We recommend that EEOC 
review and revise its present regulations to provide such guidance. 
Until that time agencies may administratively settle Title VII cases 
in a manner consistent with the guidelines in this decision 


EQUIPMENT 
Telecommunications systems 


Procurement 
Procuring agency generally must give offerors sufficient details in 
request for proposals to enable them to compete intelligently and on 
relatively equal basis. Where the solicitation sets out estimates as to 
the extent of the number of services required for evaluation pur- 
poses, establishes a minimum ordering requirement, and identifies 
the types and levels of services required, the solicitation is sufficient 
for the preparetion of proposals 
FAIR LABOR STANDARDS ACT 
Applicability 
Employees of United States 
Fair Labor Standards amendments, Pub. L. 93-259 
Firefighters 
Overtime compensation. (See COMPENSATION, Overtime, 
Firefighting, Fair Labor Standards Act) 
Enforcement provisions 
Office of Personnel Management role. (See OFFICE OF PERSON- 
NEL MANAGEMENT, Jurisdiction, Fair Labor Standards Act) 
Overtime 
Compensation. (See COMPENSATION, Overtime, Fair Labor 
Standards Act) 
Recordkeeping requirements. (See RECORDS, Recordkeeping re- 
quirements, Fair Labor Standards Act) 


FARMERS HOME ADMINISTRATION. (See AGRICULTURE DEPART- 
MENT, Farmers Home Administration) 
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FEDERAL AVIATION ADMINISTRATION 
Employees 
Premium pay 
Entitlement 
Section 145 of Pub. L: 97-377, Dec. 21, 1982, which amends 5 U.S.C. 
5546a(a) to provide that certain instructors at the Federal Aviation 
Academy are entitled to premium pay, is effective from the date of 
enactment and is not retroactive to Aug. 3, 1981, as were the original 
provisions of 5 U.S.C. 5546a(a) added by subsec. 151(a) of Pub. L. 97- 
276. The general rule is that an amendatory statute is applied pro- 
spectively only unless a retroactive construction is required by ex- 
press language or by necessary implication. Neither the express lan- 
guage nor the legislative history supports the view that the amend- 
ment made by sec. 145 is retroactively effective 


FEDERAL BANKING AGENCY AUDIT -ACT 
Amendments 
Audit authority of GAO. (See GENERAL ACCOUNTING OFFICE, 
Audits, Authority, Federal Reserve System) 


FEDERAL CLAIMS COLLECTION ACT OF 1966 
Compromise, waiver, etc. of claims 
Authority 
Consideration of debtor’s financial condition 
Under the Federal ‘Claims Collection Standards, 4 C.F.R. Chapter 
II, when determining whether to compromise. claims, or suspend or 
terminate collection activity, agencies should exercise sound discre- 
tion, and may consider, among other factors, the financial condition 
of the debtor. The fact that the debtor is receiving Government bene- 
fits is merely one more factor to be considered when determining 
whether compromise, suspension, or termination (or some other 
action) best serves and protects all of the Government’s interests 
Procedure 
Standards 
Agency implementation 
Administrative offset 
Whether collection by administrative offset under the Federal 
Claims Collection Standards, 4 C.F.R. Chapter II, is “feasible” lies 
within the agency’s exercise of sound discretion, on a case-by-case 
basis. The term is not synonymous with “possible.”” Agencies should 
consider not only whether administrative offset can be accomplished, 
both practically and legally, but also whether it is best suited to fur- 
ther and protect the Government’s interests. In certain circum- 
stances, agencies may give due consideration to the debtor’s financial 
condition, and are not required to use offset in every instance in 
which there is an available source of funds, for example, where those 
funds are payments under a benefit program designed to avoid or al- 
leviate financial hardship 
Applicability 
Social Security Act 
Social Security Administration is not bound by Federal Claims Col- 
lection Standards (FCCS) requiring administrative offset “in every in- 
stance in which this is feasible,” in light of section 8(e) of the Debt 
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FEDERAL CLAIMS COLLECTION ACT OF 1966—Continued 
Procedure—Continued 
Standards—Continued 
Applicability—Continued 
Social Security Act—Continued 

Collection. Act of 1982, 31 U.S.C. 3701(d). The FCCS, 4 C.F.R. Chapter 
II, to the extent they implement the 1982 legislation, do not govern 
the use of administrative offset to collect debts arising under the 
Social Security Act. However, Social Security Administration may 
continue to use administrative offset to collect such debts when au- 
thorized by other statutes or principles of common law, and should 
look to FCCS for guidance to the extent it has not issued its own 
offset regulations 


FEDERAL COURTS IMPROVEMENT ACT OF 1982 
Contract claims brought before award 
Claims Court jurisdiction. (See CONTRACTS, Claims brought 
before award, Claims Court jurisdiction, Federal Courts Im- 
provement Act) 


FEDERAL PRISON INDUSTRIES, INC, (See PRISONS AND PRISON- 
ERS) 

FEDERAL SUPPLY SCHEDULE CONTRACTS. (See CONTRACTS, Fed- 
eral Supply Schedule) 


FEES 

Attorneys. (See ATTORNEYS, Fees) 

Jury. (See COURTS, Jurors, Fees) 

Services to the public 

Charges 
Cost recovery 

When employees of the Customs Service participate as instructors 
in programs to train travel agents in Customs requirements and pro- 
cedures so that the travel agents will, in turn, provide this informa- 
tion to travelers, the Customs Service must charge a fee to recover 
the full cost of the special benefit conferred. Any receipts may be de- 
posited to the credit of the appropriation of the Customs Service pur- 
suant to 19 U.S.C: 1524 

User fees 

Recovery of cost 
By Government employees requirement 

Collection of fees owed the United States is an inherent govern- 
mental function which may be performed only by Federal employees. 

General Accounting Office questions the feasibility of developing a 
system of alternative controls to protect the Government against loss 
in the event that volunteers collect Government monies 


FLY AMERICA ACT 
Travel by noncertificated air carriers. (See TRAVEL EXPENSES, 
Air travel, Fly America Act, Employees’ liability) 
FOOD 
Meals furnished 
Reimbursement. (See MEALS, Furnishing, General rule) 
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FOREIGN GOVERNMENTS 
American citizens 
Employment 
Military retirees 
Corporation incorporated in the United States does not necessarily 
become an instrumentality of foreign government when its principal 
shareholder is a foreign corporation substantially owned by a foreign 
government. Therefore, prohibitions against employment of Federal 
officers or employees by a foreign government without the consent of 
Congress in Art. I. sec. 9, cl. 8 of the Constitution and the approvals 
required by section 509 of Public Law 95-105 (37 U.S.C. 801 note) in 
order to permit such employment do not apply to retired members of 
uniformed services employed by that corporation, if the corporation 
maintains a separate identity and does not become a mere agent or 
instrumentality of a foreign government 
Contracts with United States 
Canadian Commercial Corporation 
- Endorsement of Canadian bid/offer 
Canadian Commercial Corporation, a corporation of the Govern- 
ment of Canada, is required to submit an unequivocal endorsement 
of Canadian producer’s bid. 45 Comp. Gen. 809, 46 id. 368, 47 id. 496, 
and similar cases are modified in part 
Defense articles and services 
Arms Export Control Act 
Foreign military sales program 
Competition requirement inapplicability 
Sole-source award requested 
Protest that provisions in Defense Acquistion Regulation require- 
ing contracting officer to honor request of a foreign government to 
sole-source procurement are unlawful because they violate require- 
ment for competitive procurement in 10 U.S.C. 2304(a) is without 
merit because that provision is not applicable to foreign military 
sales procurements if the foreign government requests a sole-source 


Employment of U.S. Government retirees. (See FOREIGN GOVERN- 
MENTS, American citizens, Employment) 
Military assistance 
Arms Export Control Act. (See FOREIGN GOVERNMENTS, De- 
fense articles and services, Arms Export Control Act) 


FOREIGN SERVICE 
Foreign Service Grievance Board 
Decisions 
General Accounting Office review. (See GENERAL ACCOUNT- 
ING OFFICE, Jurisdiction, Foreign Service Grievance 
Board decisions) 
FOREST SERVICE 
Other than timber sales. (See AGRICULTURE DEPARTMENT, 
Forest Service) 


FUNDS 
Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS) 





FUNDS—Continued 

Recovered overcharges 

Distribution 
Department of Energy 

In distributing funds under consent orders with alleged violators of 
petroleum price and allocation regulations, Dept. of Energy must at- 
tempt to return funds to those actually injured by overcharges. 
Where this is not possible, Energy must use mandatory procedure es- 
tablished by 10 C.F.R. 205.280 et seg., which creates mechanisms for 
injured parties to claim refunds. Distribution of consent order funds 
by oil companies is not permissible without restitutionary nexus be- 
cause Energy lacks authority to do indirectly what it cannot do di- 
rectly. In-kind deposit of oil in Strategic Petroleum Reserve by oil 
companies is not permissible because it lacks restitutionary nexus 
and is not otherwise authorized 

Distribution of consent order funds to states by oil companies or 
Dept. of Energy is permissible only if states are required to use funds 
exclusively for energy-related purposes with restitutionary nexus to 
nature of overcharges, for benefit of class of consumers overcharged, 
and according to plans approved by Energy. Any funds not able to be 
distributed by oil companies in appropriate restitutionary manner 
must revert to Energy for disposition under procedure in 10 C.F.R. 
205.280 et seg. If no consumers or classes of consumers can be identi- 
fied by administrative procedure, and no restitutionary nexus for 
payments to states can be found, only remaining authorized distribu- 
tion is deposit of funds in miscellaneous receipts.account of Treasury. 


GENERAL ACCOUNTING OFFICE 
Adminsitrative Procedure Act 
Inapplicability. (See ADMINISTRATIVE PROCEDURE ACT, Inap- 
plicability) 
Audits 
Authority 
Fedeal Reserve System 
Federal Banking Agency Audit Act 
Amendment (1978) 

General Accounting Office (GAO) will not decide protest against 
contract award by Federal Reserve Bank, despite GAO audit authori- 
ty, because GAO account settlement authority (the basis of GAO bid 
protest jurisdiction) does not extend to Federal Reserve System 


Foreign Assistance Act activities 
Pursuant to the Budget and Accounting Act, 1921, as amended, 31 
U.S.C. 712, 716(a) (formerly 31 U.S.C. 53(a)), and the Legislative Reor- 
ganizaton Act of 1970, as amended, 31 U.S.C. 716(b) (formerly 31 
U.S.C. 115(a)), the General Accounting Office (GAO) is authorized to 
conduct comprehensive audits of activities under sec. 607(a) of the 
Foreign Assistance Act, as amended, 22 U.S.C. 2357(a), where Federal 
agencies directly participate in carrying out international agree- 
ments, such as those of the United States-Saudi Arabia Joint Com- 
mission on Economic Cooperation. Our audit authority extends to 
Joint Commission procurements and contacts even through the fund- 

ing is wholly provided by Saudi Arabia 
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GENERAL ACCOUNTING OFFICE—Continued 
Claims ’ 
Jurisdiction. (See GENERAL ACCOUNTING OFFICE, Jurisdiction, 


Overruled or modified 
Prospective application 
Transferred member of the Air Force may be reimbursed the cost 
_ of transporting the houseboat he uses as his dwelling under 37 U.S.C. 
409, which permits the transportation at Government expense of a 
mobile home dwelling, because it is determined that a boat may quali- 
fy as a “mobile home dwelling” under the law. 48 comp. Gen. 147 is 
overruled and regulations issued to implement that decision need not 
be applied so as to exclude payment for transporting boats which are 


Prospective application 

The holding in 60 Comp. Gen. 181 regarding the limitation on use of 
appropriated funds to pay per diem or actual expenses where an 
agency contracts with a commercial concern for lodgings or meals 
applies to members of the uniformed services as well as to civilian 
employees of the Government. However, because 60 Comp. Gen. 181 
was addressed specifically to the per diem entitlement of civilian em- 
ployees under 5 U.S.C. 5702, the Comptroller General will not object 
to per diem or subsistence expense payments already made to mili- 
tary members that exceed the applicable statutory or regulatory 
maximums as the result of an agency’s having contracted for lodg- 
ings or meals. 60 Comp. Gen. 181 is extended 

Because so many agencies have relied on apparent acquiescence by 
the Congress during the appropriations process when funds for pas- 
senger vehicles were appropriated without imposing any limits on an 
agency’s discretion to detemine the scope of “official business,” and 
because dicta in GAO’s own decisions may have contributed to the 
impression that use of cars for home-to-work transportation was a 
matter of agency discretion, GAO does not think it appropriate to 
seek recovery for past misuse of vehicles (except for those few agen- 
cies whose use of vehicles was restricted by specific Congressional en- 
actments). This decision is intended to apply prospectively only. 
Moreover, GAO will not question such continued use of vehicles to 
transport heads of non-cabinet agencies and the respective seconds- 
in-command of both cabinet and non-cabinet agencies until the close 


Administrative determinations 

The concept of administrative discretion does not permit an agency 
to refuse to consider all claims submitted to it under the Military 
Personnel and Civilian Employees’ Claims Act, which authorizes 
agencies to settle claims of Government employees for loss or damage 
to personal property. While General Accounting Office will not tell 
another agency precisely how to exercise its discretion, that agency 
has a duty to actually exercise it, either by the issuance of regula- 
tions or by case-by-case adjudications 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Claims 
Settlement 
Authority 
The Secretary of the Army denied a deceased civilian employee’s 
representative’s claim under 10 U.S.C. 2733 for wrongful death dam- 
ages allegedly caused by malpractice of Army medical officials. As to 
the Comptroller General reporting the matter to Congress as a meri- 
torious claim under 31 U.S.C. 3702(d) (formerly 31 U.S.C. 236), that 
provision is construed to apply only to claims which fall within Gen- 
eral Accounting Office’s (GAO) settlement authority. Since, under 10 
U.S.C. 2733 and 2735, the Army’s settlement of a claim for damages 
is final and conclusive, GAO has no authority in the matter and the 
claim is inappropriate for reporting to Congress under the Act 
Commercial activities of Government 
Private v. Government performance. (See GENERAL AC- 
COUNTING OFFICE, Jurisdiction, Contracts, In-house per- 
formance v, contracting out) 
Contracts 
Contracting officer’s affirmative responsibility determination 
General Accounting Office review discontinued 
Exceptions. (See CONTRACTORS, Responsibility, Determina- 
tion, Review by GAO) 
Defaults and terminations 
Review of procedures leading to award 
General Accounting Office will review a contracting agency’s deci- 
sion to terminate a contract for the convenience of the Government 
when that decision results from the agency’s detemination that the 
contract award was improper 
Disputes 
Between private parties 
Protest that a competitor allegedly used the protester’s proprietary 
data in its proposal presents a dispute between private parties that is 
not for consideration under General Accounting Office’s (GAO) Bid 
Protest Procedures where the contacting agency did not participate 
in the alleged disclosure of the data 
Liquidated damages 
Solicitation provisions 
Performance Requirements Summaries.in invitations for. bids 
(IFBs) for services contracts which permit the Government to deduct 
from the contractor’s payments an amount. representing the value of 
several service tasks where a random inspection reveals a defect in 
only one task imposes an unreasonable penalty, unless the agency 
shows the deductions are reasonable in light of the particular pro- 
curement’s circumstances 
In-house performance v. contracting out 
Cost comparison 
Appeal of agency’s analysis 
Protest of Army’s consideration of appeal of comparative cost anal- 
ysis and agency’s subsequent decision to sustain that appeal and to 
order new management study under Office of Management and 
Budget (OMB) Circular A-76 analysis is subject to General Account- 
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GENERAL ACCOUNTING OFFICE—Continued 
Juriediction—Continued 
Contracte—Continued 
In-house performance v. contracting out—Continued 
Cost comparison—Continued 
Appeal of agency’s analysis—Continued 
ing Office review where solicitation establishes ground rules for the 


Modification 

While contract modifications generally are the responsibility of the 
procuring agency in administering the contract, General Accounting 
Office will consider a protest that a modification went beyond the 
contract’s scope and should have been the subject of a new procure- 
ment, since such a modification has the effect of circumventing the 
competitive procurement statutes. A modification does not exceed the 
contract’s scope, however, as long as the modified contract is substan- 
tially the same as the contract that was competed 

Small business matters 

Procurement under 8(a) program. (See CONTRACTS, Small 
business concerns, Awards, Review by GAO, Procure- 
ment under 8(a) program) 

Small purchases. (See PURCHASES, Small) 

Terminated for convenience of Government. (See GENERAL 
ACCOUNTING OFFICE, Jurisdiction, Contracts, Defaults 
and terminations) 

Criminal law violations. (See CRIMINAL LAW VIOLATIONS) 

Discrimination 

Complainte under Title VII 
Civil Rights Act 
Monetary awards 
In view of authority granted to EEOC under Title VII of the Civil 

Rights Act of 1964, as amended, General Accounting Office (GAO) 
does not render decisions on the merits of, or conduct investigations 
into, allegations of discrimination in employment in other agencies of 
the Government. However, in view of GAO’s authority to determine 
the legality of expenditures of appropriated funds, GAO may deter- 
mine the legality of awards agreed to by agencies in informal settle- 
ments of discrimination cases arising under Title VII 

Foreign Service Grievance Board decisions 

An employee of the Agency for International Development (AID) 

filed a grievance with the Foreign Service Grievance Board under 22 
U.S.C. 1037(a) for credit of unused sick leave earned while he was 
employed by a United Nations agency. The Board found for the em- 
ployee. An AID certifying officer thereafter submitted, the case to 
General Accounting Office for review and decision. Under 22 U.S.C. 
1037a(13) such decisions of the Board are final, subject only to judi- 
cial review in the District Courts of the United States. Therefore, 
this Office is without jurisdiction to review the Board’s decision in 
this case. 57 Comp. Gen. 299 is distinguished 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Labor-management relations 
Requests for decisions 
Declined 
Under 4 C.F.R. 22.8 (1983) General Accounting Office (GAO) will 
not take jurisdiction over a labor-management matter which is 
“unduly speculative or otherwise not appropriate for decision.” Since 
this case is based on factual issues which are irreconcilably in dis- 
pute, it would be more appropriately resolved through the grievance 
procedures set forth in the parties’ negotiated labor-management 
agreement, or through negotiation. Therefore, under 4 C.F.R. 22.8 
GAO will exercise its discretion to decline jurisdiction in this matter . 
Union’s request for a determination as to the amount of overtime 
due employees as a result of an arbitration award, as modified by the 
Federal Labor Relations Authority, is more appropriately resolved 
under the procedures authorized by 5 U.S.C. Chapter 71. The agency 
has objected to submission of the matter to General Accounting 
Office (GAO) and there are a number,of factual issues in dispute, Ac- 
cordingly, GAO declines to assert jurisdiction over this matter 
Labor stipulations 
Service Contract Act of 1965 
Invitation for bids terms 
Ambiguities. (See BIDS, Invitation for bids, Ambiguous, 
Service Contract Act provisions) 
Military matters 
Dependency 
Under 37 U.S.C. 403(h) the Secretary of the service concerned may 
make dependency and relationship determinations for enlisted mem- 
bers’ quarters allowance entitlements and the determinations are 
final and may not be reviewed by the General Accounting Office. 
However, that provision does not apply to officers and the Comptrol- 
ler General renders decision in officers’ cases and also in enlisted 
members’ cases when requested by the service. In the interest of uni- 
formity it seems appropriate to forward doubtful cases to the Comp- 
troller General for decision particularly where an officer is married 
to an enlisted member. 60 Comp. Gen. 399 is modified 
Relief authority 
Treasurer of United States 
Duplicate check losses 
Loss in duplicate check case (payee alleges non-receipt of original 
check, Treasury issues replacement, payee negotiates both checks) 
occurs when- second check is paid. In general, General Accounting 
Office (GAO) thinks 31 U.S.C. 156 (now sec. 3333) is more appropriate 
than 31 U.S.C. 82a-2 (now secs. 3527(c) and (d)) to deal with duplicate 
check losses. However, in view of conclusions and recommendations 
in 1981 report to Congress (AFMD-81-68), GAO thinks problem war- 
rants congressional attention. Therefore, to give Congress and Treas- 
ury adequate time to develop solutions, GAO will maintain status 
quo for reasonable time and will handle cases under either statute as 
they are submitted 
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GENERAL ACCOUNTING OFFICE—Continued 
Juriediction—Continued 
Subcontracts 
Protests against award of subcontract on behalf of Government by 
Department of Energy prime contractor is appropriate for General 
Accounting Office review under standards of Optimum Systems, Inc., 
54 Comp. Gen. 767 (1975), 75-1 CPD 166. Nonunion protester, whose 
bid prime contractor did not open, is interested party, in particular 
circumstances, for purposes of protesting requirement for subcontrac- 
tors to have union agreement notwithstanding that protester with- 
drew its bid. B~204037, Dec. 14, 1981, is amplified 
Procedure 
Bid protest cases 
Resolution of protests 
Not “adversary adjudication” 
Claims under Equal Access to Justice Act 
Recovery under the Equal Access to Justice Act of attorney’s fees 
and costs incurred in pursuing a bid protest at General Accounting 
Office (GAO) is not allowed because GAO is not subject to the Ad- 
ministrative Procedures Act (APA) and in order to recover under 
Equal Access to Justice Act claimant must have prevailed in-an ad- 
versary adjudication under the APA 
Recommendations 
Contracts 
Termination 
Partial 
Sole domestic bidder submitted bid for quantity which was less 
than maximum specified in Invitation For Bids (IFB). Partial bid was 
authorized by IFB. Contracting officer applied Buy American Act 
evaluation factor against nondomestic bidder as to maximum quanti- 
ty which nondomestic bidder bid on. Application of evaluation factor 
as to quantities on which domestic bidder submitted partial bid was 
proper. Application of evaluation factor as to quantities on which 
only foreign bids were submitted was improper. Partial termination 
of contract is recommended. 
Settlements 
Authority 
Federal Reserve System 
Audit v. account settlement authority 
General Accounting Office (GAO) will not decide protest against 
contract award by Federal Reserve Bank, despite GAO audit authori- 
ty, because GAO account settlement authority (the basis of GAO bid 
protest jurisdiction) does not extend to Federal Reserve System 
banks 


GENERAL SERVICES ADMINISTRATION 
Authority 
Space assignment. (See GENERAL SERVICES ADMINISTRATION, 
Services for other agencies, etc., Space assignment) 
Strategic and Critical Stock Piling Act 
Proposal by General Services Administration (GSA) to sell, on 
behalf of contractor, excess Stockpile materials under the Strategic 
and Critical Stock Piling Act, 50 U.S.C. 98e(c), where title has been 
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GENERAL SERVICES ADMINISTRATION—Continued 
Authority—Continued 
Strategic and Critical Stock Piling Act—Continued 
transferred to the contractors in exchange for other needed Stockpile 
materials, is legally within the parameters of GSA’s existing barter 
authority. Where a statute confers’ duties in general terms, all 
powers and duties incidental and necessary to make such authority 
effective are included by implication. Congress has encouraged barter 
transactions and the proposed plan helps accomplish the purposes of 
the Act. However, since it may have a significant effect on congres- 
sional control over the Stockpile transaction, GSA should discuss the 
proposal with its congressional oversight and appropriations commit- 
tees before implementation 
Procurement 
Telephone equipment and related services 
Installment purchase contract 
Financial reporting 
Capitalization 
For the purpose of financial reporting GSA should capitalize equip- 
ment and installation portion of procurement characterized as a 
lease with an option to purchase (which in this case should: be treat- 
ed as an installment purchase contract), since it is clear that GSA 
intends to exercise option to take title to equipment at cost of $1 at 
.expiration of 5-year contract term. Also, should GSA cancel contract, 
title to equipment would immediately vest in GSA and payment 
would be handled as provided for in the contract. See 2 GAO 12.5(d)... 
Obligation of funds 
Annual costs only 
GSA under authority of 40 U.S.C. 481(aX3) may obligate only the 
amount necessary to cover its annual:costs under lease with an 
option to purchase contract (which in this case should be treated as 
an installment purchase contract) against the capital investment ap- 
portionment of the Federal Telecommunications Fund 
Public utility services 
Contract between General Services Administration (GSA) and a 
non-tariffed supplier for procurement of telephone equipment and re- 
lated installation and maintenance services is one for “Public utility 
services” within the scope of 40 U.S.C. 481(aX3) (authorizing GSA to 
make contracts for public utility services for periods up to 10 years), 
since it is the nature of the services provided and not the nature of 
the provider of the services that is determinative for the purpose of 
the law. Sale of telephone equiment is a utility type service. Install- 
ment purchase contracts as well as leases or leases with options to 
purchase are within the scope of 40 U.S.C. 481(aX3) 
Services for other agencies, etc. 
Space assignment 
Including leasing 
Public Buildings Cooperative Use Act 
Historic building prefereuce 
When applicable statute states that General Services Administra- 
tion should acquire space in historic buildings when “feasible and 
prudent” compared with available alternatives, agency has not 
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GENERAL SERVICES ADMINISTRATION—Continued 
Services for other agencies, etc.—Continued 


Public Buildings Cooperative Use Act--Coutinned 
Historic building preference—Continued 
abused its discretion or violated statute in making award to firm of- 
fering non-historic space at substantially lower price 


GOVERNMENT PRINTING OFFICE 

Status 

Small Business Act purposes 
Inapplicability of Act 

The Government Printing Office is a legislative agency which is ex- 
cluded from coverage of the Small Business Act. Therefore, its deter- 
mination that a small business concern is nonresponsible need not be 
referred to the Small Business Administration for review under cer- 
tificate of competency procedures 


GRANTS 
Comprehensive Employment and Training Act (CETA) 
Subgrantees 
Interest on grant funds 
Where subgrantee of CETA grant to State of Arkansas earned in- 
terest on recovered FICA taxes before the recovery was returned to 
the Federal Government, the interest is an applicable credit. under 
the grant agreement and grant cost principles. As a result, all inter- 
est earned by subgrantee on the recovery is owed to the grantee and 
by the grantee to the Department of Labor to the extent not offset by 
allowable grant costs 
Where a. subgrantee of State CETA grantee reovers grant funds 
and earns interest on recoveries, the interest is not held on advance 
basis and is not exempt from accountability under the Intergovern- 
mental Cooperation Act of 1968, 31 U.S.C. 6503(a) 
Federal 
To states. (See STATES, Federal aid, grants, etc.) 


HEALTH AND HUMAN SERVICES DEPARTMENT 

Regulations 

Procurement practices 
Contractual preference to Indian organizations 
Legality of preference 

Provision in solicitation issued by Department of Health and 
Human Services which gives preference to Indian organizations or 
Indian-owned economic organizations by requiring negotiation and 
award solely with Indian organizations if one or more is within 
competitive range is improper, since there is no legal basis for such a 
preference 
HOLIDAYS 

Compensation. (See COMPENSATION, Holidays) 
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HOUSING AND URBAN DEVELOPMENT 

Mortgage insurance programs 

Special Risk Insurance Fund 
Availability 
Judgments and compromise settlements 

Secretary of Housing and Urban Development (HUD) provided 
building mortgage insurance on two projects under authority of sec. 
236 of the National Housing Act, 12 U.S.C. 1715z-1. In one case, the 
Secretary agreed to make payments to plaintiff construction contrac- 
tor in settlement of lawsuit after court had ruled that the contractor 
had cause of action against the Secretary on the theory of quantum 
meruit. In the second case, similar payment was directed by court 
judgment. The permanent indefinite appropriation established by 31 
U.S.C. 724a is not available in either case. The permanent appropri- 
ation may be used to pay a judgment or compromise settlement only 
if no other funds are available for that purpose. The Special Risk In- 
surance Fund, a revolving fund created by 12 U.S.C. 1715z-3(b), is 
available for the payments to contractors for completion of projects 
for which HUD has provided mortgage insurance under sec. 236 


HUSBAND AND WIFE 

Dependents 

Quarters allowance. (See QUARTERS ALLOWANCE, Basic allow- 
ance for quarters (BAQ)) 
Separation agreements 
Status 
Members with dependents 

A properly executed separation agreement generally is legally suf- 
ficient as a statement of the parties’ marital separation and resulting 
legal obligations, for the purpose of determining. entitlement to a 
basic Allowance for quarters, even though the agreement was not 
issued or sanctioned by a court. However, a member’s entitlement to 
basic allowance for quarters based on child support obligations cre- 
ated by a separation agreement should be reassessed following court 
action since the court. is not bound by the agreement in awarding 


INDIAN AFFAIRS 
Contracting with Government 
Preference to Indian concerns 
Indian Housing Authority (THA) had a reasonable basis for reject- 
ing bid submitted by firm that by bid opening had not demonstrated 
to IHA’s satisfaction through a required “prequalification statement” 
that it was a qualified Indian-owned organization or Indian-owned 


Health and Human Services Department. (See HEALTH AND 
HUMAN SERVICES DEPARTMENT, Regulations, Procure- 
ment practices, Contractual preference to Indian organiza- 
tions) 

INDEBTEDNESS 
Collection. (See DEBT COLLECTIONS) 
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INSANE AND INCOMPETENT 

Military personnel 

Dependents 
Annuity election for dependents 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit 
Plan, Mentally incapacitated beneficiaries) 

Self-support status 

A deceased military officer’s daughter, considered eligible for a 
Survivor Benefit Plan annuity on the basis of mental illness making 
her incapable of self-support, then recovered from her illness to the 
extent that she was able to support herself for 6 months through 
gainful employment. She subsequently suffered a relapse requiring 
rehospitalization. The annuity may properly be suspended during the 
6-month period of employment. It may be reinstated during the fol- 
lowing period when she was again incapable of self-support because 
of the original disabling condition, since the applicable laws govern- 
ing military survivor annuity plans do not preclude reinstatment in 
appropriate circumstances. 44 Comp. Gen. 551 is modified in part 


INSURANCE 
Department of Housing and Urban Development 
Mortgage insurance projects 
Special Risk Insurance Fund. (See HOUSING AND URBAN DE- 
VELOPMENT, Mortgage insurance programs, Special Risk 
Insurance Fund) 
Household effects transported. (See TRANSPORTATION, Household 


effects, Insurance) 


INTEREST 
Dual Benefits Payment Account 
Railroad Retirement Board. (See RAILROADS, Railroad Retire- 
ment Board, Dual Benefits Payment Account, Interest on 
funds) 
Judgments. (See COURTS, Judgments, decrees, etc., Interest) 
Paid to U.S. (See MISCELLANEOUS RECEIPTS, Interest) 


INTERNATIONAL ORGANIZATIONS 

International Natural Rubber Organization 

Excess Membership contributions 
Retention and investment 

General Accounting Office (GAO) has no legal objection to the re- 
tention of excess funds in an account where they will be invested by 
the INRO for the benefit of individual member governments, as the 
fund will be in custody of the INRO itself rather than of the United 
States. However, any earnings or interest from these investments re- 
ceived by the United States must be deposited in the Treasury as 
miscellaneous receipts 
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JOINT TRAVEL REGULATIONS 
Civilian personnel (Vol. 2) 
Actual expenses 
High rate areas 
Meals, etc. cost reasonableness 
Definitive guidelines needed 
Volume 2 of Joint Travel Regs. does not specify across-the-board 
dollar limitation for purpose of determining reasonableness of actual 
subsistence claims for meals and miscellaneous expenses. In this 
case, accounting and finance officer considered a meal expense to be 
excessive and applied a dollar limitation to reimbursement. Absent 
sufficient justification for the higher dinner cost; that action is 
upheld. It is noted that provisions of 2 JTR para. C4611 limit meal 
and miscellaneous expenses reimbursement to 50 percent of high cost 
area rate in specific situations where lodging costs are not incurred. 
A similar limitation for application to subsistence expenses claims 
involving commercial lodging costs could be applied 


JUDGES. (See COURTS, Judges) 
LABOR-MANAGEMENT RELATIONS 


Federal service 
Requests for GAO decisions, etc. 

Where a General Schedule employee who was demoted is repro- 
moted to his former position during a 2-year period of grade reten- 
tion under 5 U.S.C. 5362, the schedule for his periodic step increases 
established before demotion and grade retention remains in effect. 
Grade retention under 5 U.S.C. 5362 is to be distinguished from pay 
retention under sec. 53863. Repromotion during a period of grade re- 
tention is not an “equivalent increase” under 5 U.S.C. 5335(a) and 5 
C.F.R. 531.403. Prior decisions arising before Civil Service Reform 
Act of 1978 are not applicable. This decision reversed on new infor- 
mation submitted, by 63 Comp. Gen. (B-209414, Dec. 7, 1983)... 

Labor organization asks whether firefighters are entitled to addi- 
tional pay under title 5, United States Code, when their overtime. en- 
titlement is reduced as a result of court leave for jury duty. The fire- 
fighters are entitled to receive the same amount of compensation as 
they normally receive for their regularly scheduled tour of duty in a 
biweekly work period. The court leave provision, 5 U.S.C. 6322, ex- 
pressly provides that an employee is entitled to leave for jury duty 
without reduction or loss of pay 

Union’s request for a determination as to the amount of overtime 
due employees as a result of an arbitration award, as modified by the 
Federal Labor Relations Authority, is more appropriately resolved 
under the procedures authorized by 5 U.S.C. Chapter 71. The agency 
has objected to submission of the matter to General Accounting 
Office (GAO) and there are a number of factual issues in dispute. Ac- 
cordingly, GAO declines to assert jurisdiction over this matter 

Certain Department of Housing and Urban Development (HUD) 
employees were terminated by a reduction-in-force (RIF) after the 
lifting of an injunction issued by the U.S. District Court. During the 
period of the stay, the employees continued their employment. When 
the injunction was lifted, HUD made the RIF retroactively effective 
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LABOR-MANAGEMENT RELATIONS—Continued 
Federal service—Continued 
Requests for GAO decisions, etc.—Continued 
to the originally proposed date. Severance pay is not basic pay from a 
position, and so payment of severance pay is not barred by the dual 
compensation prohibitions of 5 U.S.C. 5533(a) 

Under 4 C.F.R. 22.8 (1983) General Accounting Office (GAO) will 
not take jurisdiction over a labor-management matter which is 
“unduly speculative or otherwise not appropriate for decision.” Since 
this case is based on factual issues which are irreconcilably in dis- 
pute, it would be more appropriately resolved through the grievance 
procedures set forth in the parties’ negotiated labor-management 
agreement, or through negotiation. Therefore, under 4 C.F.R. 22.8, 
GAO will exercise its discretion to decline jurisdiction in this matter . 
LEASES 

Mineral 

Public lands 
Exchange agreements 
Public land acquisition 
Rattlesnake National Recreation Area and Wilderness Act 

Rattlesnake National Recreation Area and Wilderness Act of 1980 
authorized exchange of Montana Power Company’s lands for equal 
value of “bidding rights” for competitive Federal coal leases. Pro- 
posed “Exchange Agreement” would require Treasury to pay State of 
Montana 50 percent share of total received, including bidding rights, 
under sec. 35 of Mineral Lands Leasing Act of 1920, 30 U.S.C. 191, 


which provides for remitting “money” received by Treasury. Since 
bidding rights are not money, State payment may not be based on 


Negotiation 
Evaluation of offers 
Undisclosed factors 
Oral disclosure during negotiations 
When offeror is orally informed of an agency’s requirement during 
negotiation, notwithstanding its absence in solicitation, offeror is on 
notice of the requirement and General Accounting Office will deny 
protest based on failure to state it in the solicitation 
Historic building preference 
Conditions for application 
Omitted in solicitation 
Cost consideration 
Solicitation for lease of office space stating that preference will be 
given to space in historic buildings is deficient when it does not indi- 
cate how preference will be applied. However, protester cannot rea- 
sonably assume that preference is absolute and that an offer of his- 
toric space will be accepted over offer of non-historic space, regard- 
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LEAVES OF ABSENCE 
Administrative: leave 
Administrative determination 
Retroactive application 
The Merit Systems Protection Board asks whether administrative 
leave may be granted: retroactively to employees who were ordered 
not to report for work during a brief partial shutdown: of the agency. 
The employees were placed on half-time, half-pay status in order to 
forestall a funding gap which would have necessitated. a full close- 
down. In its discretion, the Board has the authority to retroactively 
grant administrative leave with pay to the affected employees to the 
extent appropriated funds were available and adequate on the dates 
of the partial shutdown 
Merit Systems Protection Board employees. (See MERIT SYS- 
TEMS PROTECTION BOARD) 
Annual 
Accrual 
Employees “stationed” outside United States 
Recruited overseas 
Employee of Department of Agriculture’s Food and Nutrition Serv- 
ice was recruited from her place of permanent residence in the conti- 
nental United States for assignment in. Puerto Rico. Thus, she is eli- 
gible to accrue the 45 days of annual leave authorized by 5 U.S.C. 
6304(b\(1). for individuals recruited or transferred from the United 
States or its territories or possessions for employment outside the 
area of recruitment or from which transferred 
Agency policy, which purports to deny 45-day annual leave accu- 
mulation, home. leave accrual, and tour renewal travel agreement en- 
titlements to employees recruited from places of actual residence in- 
continental United States for assignment in Puerto Rico by arbitrar- 
ily identifying some assignments as “rotational” and others “perma- 
nent” and refusing to let some “permanent” transferees execute 
overseas employment agreements because the positions could have 
been filled by local hires, may not be given effect so as to defeat ex- 
press statutory entitlements 
“Buying back”’ 
After workers’ compensation award 
Forfeiture after leave adjustment 
Administrative error effect 
Employee who used restored 1977 annual leave and regular annuai 
leave in 1978 to recuperate from work-related illness accepted work- 
ers’ compensation and bought back leave used. Upon reconstruction 
of the employee’s leave records to show the recredit of the leave as of 
the time it was used, 66 hours of repurchased restored and regular 
annual leave were subject to forfeiture. Since the employing agency 
failed to apprise the employee of the possibility of forfeiture, the em- 
ployee at his election may choose to be placed on annual leave for 
1978 to avoid any or all of the forfeiture 
Change of separation date for purpose of granting 
Prohibition 
Widow of former employee seeks to cancel employee’s resignation 
on January 9, 1982, and substitute sick and annual leave until em- 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Change of separation date for purpose of granting—Continued 
Prohibition—Continued 
ployee’s death on July 3, 1982. A separation date may not be changed 
absent administrative error, violation of policy or regulation, or evi- 
dence that resignation was not the intent of the parties. There is no 
evidence of administrative error, violation of policy or regulation, or 
contrary intent which would warrant a change in the employee's sep- 


Restored 
“Buying back” 

After workers’ compensation award 

Forfeiture after leave adjustment 
Employee who used restored 1977 annual leave and regular annual 
leave in 1978 to recuperate from work-related illness accepted work- 
ers’ compensation and bought back leave used. Upon reconstruction 
of the employee’s leave record to show the recredit of the leave as of 
the time it was used, regular annual leave reinstated in excess of the 
maximum carryover stated in 5 U.S.C. 6304(a) is subject to forfeiture 
and may not be restored under 5 U.S.C. 6304(d). Previously restored 
leave recredited to leave year 1978 was subject to forfeiture atthe 
end of leave year 1979 and therefore is not eligible for further resto- 


Compensatory time 
Aggregate salary limitation 
Employees whose salaries have reached the statutory limit may 


earn and use compensatory time for religious observances under 5 
U.S.C. 5550a, despite the fact that they are not otherwise entitled to 
premium pay or compensatory time. In granting the authority for 
Federal employees to earn and use compensatory time for religious 
purposes, Congress intended to provide a mechanism whereby all em- 
ployees could take time off from work in fulfillment of their religious 
obligations, without being forced to lose pay or use annual leave. 
Since section 5550a involves mere substitution of hours worked, 
rather than accrual of premium pay, we conclude that compensatory 
time off for religious observances is not premium pay under Title 5, 
United States Code, and, therefore, is not subject to aggregate salary 
limitations imposed by statute 
Court 
Jury duty 
Firefighters 
Overtime compensation 
Fair Labor Standards Act applicability. (See COMPENSA- 
TION, Overtime, Firefighting, Fair Labor Standards 
Act, Court leave) 
Witness 
Employee-defendant 
State or local government-plaintiff 
Traffic violation 
Employee who is summoned to county court for a traffic violation 
is not entitled to court leave as a witness under 5 U.S.C. 6322 in con- 
nection with his appearance in court as a defendant 
Granting 
Administrative determination 
Employee who qualifies for maximum annual leave accumulation 
of 45 days under 5 U.S.C. 6304(b\(1) and has completed a basic period 





INDEX DIGEST 


LEAVES OF ABSENCE—Continued 
Granting—Continued 
Administrative determination—Continued 
of 24 months continuous service abroad is entitled to accrue home 
leave under 5 U.S.C. 6305(a) on the basis of her continuous service. 
Although rate at which employee earned home leave was subject to 
agency interpretation of implementing regulations at 5 C.F.R. 
630.604, agency’s total denial of statutory home leave accrual entitle- 
ment was improper. However, the agency has discretion as to when 
and in what amount home leave may be granted 
Home leave. (See OFFICERS AND EMPLOYEES, Overseas, Home 
leave) 
Time and attendance records 
Retention (See RECORDS, Retention) 
Traveltime 
Excess 
Annual leave charge 
Where employee, who traveled by privately onad vehicle as a 
matter of preference and took additional time away from his official 
duties, is to be reimbursed at the constructive cost of rail transporta- 
tion, the employee’s annual leave may be charged for the work hours 
involved in the trip exceeding those hours which would have been re- 
quired had he used rail transportation 


LEGISLATION 

Recommended by GAO 

Presidential inaugural ceremonies 
Participation by Federal agencies 
Extent and types of participation 

The Presidential Inaugural Ceremonies Act, now largely codified 
at 36 U.S.C. 721-730, is the primary legislation dealing with Presi- 
dential inaugurations. It authorizes Department of Defense (DOD) to 
provide limited assistance, primarily safety and medical in nature, to 
the Presidential Inaugural Committee (PIC), but even in these in- 
stances, the statute requires the PIC to indemnify the Government 
against losses. DOD itself recognizes that much of its extensive par- 
ticipation in Presidential inaugural activities is fundamentally a 
matter of custom rather than being rooted in legal authority. Never- 
theless, Presidential inaugurations are highly symbolic national 
events and. DOD support was provided with the knowledge and ap- 
proval of many members of the Congress over a period of years. Gen- 
eral Accounting Office recommends that the Congress provide specif- 
ic legislative guidance on the extent and types of support and partici- 
pation in inaugural activities which Federal agencies are authorized 


Statutory construction. (See STATUTORY CONSTRUCTION) 


LOBBYING 
Appropriation prohibition 
Promoting public support or opposition 
During a January 1981 training session at the LSC Denver Region, 
Alan Rader, a staff attorney with the Western Center on Law and 
Poverty in Los Angeles, an LSC grantee, gave a presentation on how 
he had organized a campaign with LSC funds to defeat a 1980 Cali- 
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LOBBYING—Continued 
Appropriation prohibition—Continued 
Promoting public support or opposition—Continued 

fornia tax reduction ballot measure entitled “Proposition 9.” He 
hired campaign coordinators and organized broad-based coalitions 
with community groups and agencies. This activity constitutes a vio- 
lation of 42 U.S.C. 2996e(d\(4) which prohibits the Corporation and its 
grantees from using corporate funds to advocate or oppose ballot 


Use of Federal funds 

During January 1981, the Denver Regional Office of the Legal 
Services Corporation (LSC) held a training session for grantee per- 
sonnel of the region. The training session speakers included Corpora- 
tion headquarters officials and officials from grantees, who presented 
material on the LSC Survival Plan. These officials advocated the 
public policy of resisting the threatened Reagan Administration cuts 
in the legal services and other social benefits programs. ‘These same 
speakers encouraged those in attendance to engage in political activi- 
ties of building coalitions in order to mount a grass roots campaign 
to lobby Congress to vote against measures to curtail these programs. 
This activity constituted a violation of 42 U.S.C. 2996f(b\6) which 
prohibits the use of corporate funds by grantees to conduct training 
programs that advocate public policies or encourage political activi- 


The LSC held a training session in its Denver Region in January 


1981. Representatives of grantees in the 5-state region attended. Cor- 
porate officials and grantee staff attorneys presented lectures and 
workshops on how grantees could build coalitions with community 
groups and agencies to form a grass roots organization to lobby Con- 
gress for legal services and other social benefit programs. Grantee 
representatives described coalition building projects that were under- 
way. This activity constitutes a violation of 42 U.S.C. 2996f(b\7) 
which prohibits grantees from using corporate funds to build organi- 
zations such as coalitions and networks 
MARSHALS 
Services 
Property seizure 
Storage costs. (See APPROPRIATIONS, Availability, Seizure of 
private property and APPROPRIATIONS, Permanent in- 
definite, Unavailability, Storage charges) 
MEALS 
Furnishing 
General rule 
Government employee who uses personal funds to procure goods or 
services for official use may be reimbursed if underlying expenditure 
itself is authorized, failure to act would have resulted in disruption 
of relevant program or activity, and transaction satisfies criteria for 
either ratification or quantum meruit, applied as if contractor had 
not yet been paid. While General Accounting Office emphasizes that 
use of personal funds should be discouraged and retains general pro- 
hibition against reimbursing “voluntary creditors,” these guidelines 





MEALS—Continued 
Furnishing—Continued 

General rule—Continued 
will be followed in future. Applying this approach, National Guard 
officer, who used personal funds to buy food for subordinates during 
weekend training exercise when requisite paperwork was. not com- 
pleted in time to follow normal purchasing procedures, may be reim- 
bursed. 4 Comp. Dec. 409 and 2 Comp. Gen. 581 are modified. This 
decision was later distinguished by 62 Comp. Gen. 595 

Temporary duty 

Day of departure. (See SUBSISTENCE, Actual expenses, Meals) 


MEDICAL TREATMENT 

Officers and employees 

Travel expenses 
Limitations 
Administrative discretion 

An employee, who is required to undergo fitness for duty examina- 
tion as a condition of continued employment, may choose to be exam- 
ined either by a United States medical officer or by a private physi- 
cian of his choice. The employee is entitled to reasonable travel ex- 
penses in connection with such an examination, whether he is travel- 
ing to a Federal medical facility or to’ a private physician. The 
agency may use its discretion to establish reasonable limitations on 
the distance traveled for which an employee may be reimbursed 


MEETINGS 

Travel, ete. expenses 

State officials 

Use of appropriated funds by National Highway Traffic Safety Ad- 
ministration (NHTSA) to pay travel and lodging expenses of State of- 
ficials to attend a proposed training workshop on odometer fraud is 
prohibited by 31 U.S.C. 1345 (formerly 551), as the proposed expendi- 
tures are not specifically provided for by the Motor Vehicle Informa- 
tion and Cost Savings Act, 15 U.S.C. 1981 et seg. (1976), or other stat- 
ute. Also, as this proposal is to be carried out by contract, the excep- 
tion in our cases for grants does not apply. 35 Comp. Gen. 129 is dis- 


MERIT SYSTEMS PROTECTION BOARD 

Employees 

Administrative leave 
Retroactive application 
Administrative authority 
Brief, partial office shutdown 

The Merit Systems Protection Board asks whether administrative 
leave may be granted retroactively to employees who were ordered 
not to report for work during a brief partial shutdown of the agency. 
The employees were placed on half-time, half-pay status in order to 
forestall a funding gap which would have necessitated a full close- 
down. In its discretion, the Board has the authority to retroactively 
grant administrative leave with pay to the affected employees to the 
extent appropriated funds were available and adequate on the dates 
of the partial shutdown 
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MERITORIOUS CLAIMS ACT. (See CLAIMS, Reporting to Congress, 
Meritorious Claims Act) 


MILEAGE 
Military personnel 
Ports of embarkation and debarkation 
Payment basis 
Notwithstanding a Marine Corps regulation authorizing a mileage 
allowance and per diem from an alternate aerial port of debarkation 
to a new permanent duty station incident to a transfer from outside 
the United States to the United-States, for the purpose of recovering 
a relocated privately owned vehicle, the member’s entitlement is lim- 
ited to allowances based on travel from the appropriate aerial port of 
debarkation serving the new station to the new station, in the ab- 
sence of an amendment to the Joint Travel Regulations 
Travel by privately owned automobile 
Between residence-and terminal 
To closest serviceable airport 
Reimbursement limitation 
Taxicab one-way fare 
Employee was driven to and picked up from airport when he went 
on temporary duty travel. Airport used was 45 miles from employee’s 
home and 33 miles from duty station. There was a closer airport in 
same town as duty station, but appropriate air carrier service was 
not available. Use of commercial bus to airport actually used had 
‘been found to be neither convenient nor cost effective by transporta- 
tion officer. Fact that airport used was not the closest to duty station 
does not preclude reimbursement of round-trip mileage under 
Volume 2 of the Joint Travel Regulations, para. C4657, or under Fed- 
eral Travel Regulations para. 1-4.2(cX1), where airport used was 
nearest serviceable airport offering appropriate carrier service. Reim- 
bursement is still limited to no more than one-way taxi fare. B- 
177562, May 21, 1973, is distinguished 
In lieu of Government vehicle 
Reimbursement 
Employee, who was a member of an agency review team and au- 
thorized to perform temporary duty travel in a group by Govern- 
ment-owned van, received permission to travel by privately owned 
vehicle as an exercise of personal preference. Since the agency did 
approve his privately owned vehicle use, and since the regulations do 
not authorize proration of reimbursement where Government vehicle 
is used anyway, employee may be reimbursed mileage at 7.5 cent 
rate authorized by Federal Travel Regulations para. 1-4.4c 
MILITARY PERSONNEL 
Acceptance of foreign presents, emoluments, etc. 


Foreign Government employment 
Prohibition 


Corporation incorporated in the United States does not necessarily 
become. an instrumentality of foreign government: when its principal 
shareholder is a foreign corporation substantially owned by a foreign 
government. Therefore, prohibitions against employment of Federal 
officers or employees by a foreign government without the consent of 
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MILITARY PERSONNEL—Continued 
Acceptance of foreign presents, emoluments, etc.—Continued 
Foreign Government employment—Continued 
Prohibition—Continued 
Congress in Art. I, sec. 9, cl. 8 of the Constitution and the approvals 
required by section 509 of Public Law 95-105 (37.U.S.C..801 note) in 
order to permit such eniployment do not apply to retired members of 
uniformed services employed by. that corporation, if the corporation 
maintains a separate identity and does not become a mere agent or 
instrumentality of a foreign government 
Allowances 
Basic allowance for quarters (BAQ). (See QUARTERS ALLOW- 
ANCE, Basic allowance for quarters (BAQ)) 
Dependents 
Annuity election 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit 
Plan) 
Incompetents 
Beneficiary eligibility 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit 
Plan, Beneficiary payments, Mentally incapacitated 
beneficiaries) 
Discharges. (See DISCHARGES AND DISMISSALS, Military person- 
nel) 
Involuntary separation 
Travel and transportation allowances. (See DISCHARGES AND 
DISMISSALS, Military personnel) 
Jury duty 
Fees. (See COURTS, Jurors, Fees) 
Mileage. (See MILEAGE, Military personnel) 
Missing, interned, etc. persons 
Retired members 
Retired pay entitlement. (See PAY, Missing, interned, ete. per- 
sons, Retired pay) 
Pay. (See PAY) 
Retired. (See PAY, Retired) 
Per diem. (See SUBSISTANCE, Per diem, Military personnel) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Record correction 
General Accounting Office jurisdiction 
Corrections of military records made pursuant to actions by boards 
for correction of military records under 10 U.S.C. 1552 are final and 
conclusive on all officers of the United States, except when procured 
by fraud. Thus, the Comptroller General does not have jurisdiction to 
review correction board actions in individual cases but must apply 
the pertinent laws and regulations to the facts as shown by the cor- 
rected records to determine the amounts payable as a result of the 
corrections 
Retired pay. (See PAY, Retired) 
Subsistence 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 
Survivorship annuities. (See PAY, Retired, Survivor Benefit Plan) 
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MILITARY PERSONNEL—Continued 
Temporary ‘duty 
Per diem. (See SUBSISTENCE, Per diem, Military. personnel, 
Temporary duty) 
Transportation 
Household effects. (See TRANSPORTATION, Household effects, 
Military personnel) 
Travel expenses. (See TRAVEL EXPENSES, Military personnel) 


MILITARY PERSONNEL AND CIVILIAN EMPLOYEES’ CLAIMS ACT 
(See PROPERTY, Private, Damage, loss, etc., Personal property, 
Claims Act of 1964) 


MISCELLANEOUS RECEIPTS 

Agency appropriation v. miscellaneous receipts 

Amounts recovered under defaulted contracts 
Disposition 
Funding replacement contract 

Excess costs of reprocurement recovered from a breaching contrac- 
tor by the Bureau of Prisons may be used to fund a replacement con- 
tract. It is illogical to hold a contractor legally responsible for excess 
reprocurement costs and then not permit the recovery of those costs 
to be used for the purpose for which they were recovered. As long as 
the Bureau receives only the goods and.services for which it bar- 
gained under the original contract, there is no illegal augmentation 
of the Bureau’s appropriation. Therefore these funds need not be de- 
posited into the Treasury as miscellaneous receipts. Comptroller Gen- 
eral decisions to the contrary are modified 

Interest 

Investments 
Interest/earnings paid to U.S. 
Excess. funds in international organization’s custody 

General Accounting Office (GAO) has no legal objection to the es- 
tablishment of a separate account for deposit of excess funds pursu- 
ant to the International Natural Rubber Agreement under which the 
United States has management and investment control yet physical 
custody of the funds remains with the INRO. However, any funds ac- 
tually received by Treasury must be deposited into miscellaneous re- 


Special account v. miscellaneous receipts 
Refund of excess payments v. sale proceeds 
Membership in international organizations 

Repayments of money the United States has contributed to the In- 
ternational Natural Rubber Organization (INRO), which have been 
returned as excess due to the contributions of new members to the 
INRO or due to a reduction in the amount of rubber imported by the 
United States, are refunds and may be credited to the appropriation 
enacted for contributions to INRO. Repayments which constitute pro- 
ceeds of the sale of rubber may not be credited to the account but 
must be deposited into the Treasury as miscellaneous receipts 
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MISSING PERSONS ACT 

Military personnel 

Retired 
Employed by Government contractors 
Inapplicability of Act 

A retired service member has been missing since the civilian plane 
in which he was flying as an employee of a defense contractor disap- 
peared in Southeast Asia in 1973. In the absence of statutory author- 
ity similar to the Missing Persons Act, 37 U.S.C. 551-557, which per- 
mits continued payments until the member presumed dead by decla- 
ration of the Department of Defense, payment of retired pay may not 
be made for any period after the last date the member was known to 
be alive and his retired pay account is to be placed in a suspense 
status until the member returns or until information is received or 
judicial action is taken to establish his death and the date of death. .... 


MOBILE HOMES 
Transportation 
Civilian personnel. (See TRANSPORTATION, Household effects, 
House trailer shipments, etc.) 
Military personnel. (See TRANSPORTATION, Household effects, 
Military personnel, Trailer shipment) 


NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
Contracts 
Research and development 
Small business set-asides 
Appropriation availability 
In calculating its 1983 set-aside for small business innovation re- 
search program, National Aeronautics and Space Administration 
should apply definition of “research and development” that appears 
in Small Business Innovation Development Act, Pub.. L. 97-219, 96 
Stat. 217, July 22, 1982, to its budget for Fiscal Year 1983 without 
regard to appropriation heading “Research and Development.” Since 
Congress clearly appropriated funds for certain operational activities 
under that heading, it would be contrary to congressional intent for 
set-aside to be based-on amounts not available for research and de- 
velopment 


NATIONAL GUARD 
Civilian employees 
Technicians 
Severance pay 
A National Guard member was denied reenlistment as a result of 
his refusal to attend training drills on Saturdays which required his 
removal as a civilian National Guard technician. He was dénied sev- 
erance pay on the ground of delinquency in refusing to work on Sat- 
urdays. We hold that he is entitled to severance pay under 5 U.S.C. 
5595 because his refusal to attend Saturday drills based on his reli- 
gious beliefs was not delinquency within the meaning of the statute. 
See Sherbert v. Verner, 374 U.S. 398 (1963) 
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NUCLEAR REGULATORY COMMISSION 
Adjudicative proceedings 
Public intervenors 
Appropriation availability. (See APPROPRIATIONS, Availabil- 
ity, Intervenors) 


OFFICE OF PERSONNEL MANAGEMENT 

Jurisdiction 

Fair Labor Standards Act 
Compliance determination 
Review by GAO 
Findings of fact 

The Office of Personnel Management (OPM) has found that certain 
air traffic control. specialists who worked 8-hour shifts were not af- 
forded lunch breaks. No-lunch break was established and because of 
staffing shortages lunch breaks were: either not taken or employees 
were frequently interrupted while eating by being called back to 
duty so that no bona fide lunch break existed. This Office accepts 
OPM’s findings of fact unless clearly erroneous. Therefore, since the 
employees worked a 15-minute pre-shift briefing they are entitled to 
overtime compensation under the Fair Labor Standards Act, 29 
U.S.C. 201 et seg., for hours worked in excess of 40 in a week as no 
offset for lunch breaks may be made 


OFFICERS AND EMPLOYEES 

Administrative leave. (See LEAVES OF ABSENCE, Administrative 

leave) 

Annual leave. (See LEAVES OF ABSENCE, Annual) 

Compensation. (See COMPENSATION) 

Contracting with Government 

Former employees 
Contracts with other than former employing agency 
Conflict of interest statutes 
Inapplicability of 18 U.S.C. 207(c) 

Contrary to protester’s allegation, there is no blanket prohibition 
on contracts between the Government and a former employee for a 
period of at least 1 year after former employee has left. Government 
employnient. Provisions contained in 18 U.S.C. 207(c) (Supp. IV, 
1980), as implemented by 5 C.F.R. 737.11 (1981), generally restrict 
certain kinds of contact between former senior Government employ- 
ees and their former agencies and do not apply to situation at hand 
where former employee of Veterans Administration is awarded con- 
tract by Department of the Navy 

Public policy objectionability 
Regulation restrictions 
Violation criteria 
Military procurements 

Where contracting officer was unaware the awardee was employed 
by another Government agency on date of award, there was no viola- 
tion of regulation against knowingly contracting with Government 
employee. Moreover, agency considered allegation when raised after 
award and determined that termination of contract for convenience 
of Government was not warranted since employment was terminat- 
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OFFICERS AND EMPLOYEES—Continued 
Contracting with Government—Continued 
Public policy objectionability—Continued 
Regulation restrictions—Continued 
Violation criteria—Continued 
Military procuremente—Continued 
ed. In addition, General Accounting Office (GAO) finds no evidence 
in the record of any favoritism towards awardee. In these circum- 
stances, GAO concludes that there is no reason to disturb award 
Court leave. (See LEAVES OF ABSENCE, Court) 
Discrimination alleged 
Civil Rights Act, Title VII. (See CIVIL RIGHTS ACT, Title VII, 
Discrimination complaints) 
Excusing from work. (See LEAVES OF ABSENCE, Administrative 
leave) 
Grievances 
Grievance examiners 
Determinations 
Review by GAO 
Per diem claim 
Employee of Forest Service grieved entitlement to per diem in con- 
nection with assignment to seasonal worksite every 6 months. We 
agree with the Grievance Examiner’s factual determination that the 
employee was in a temporary duty status and therefore entitled to 
per diem as provided for in the Forest Service’s regulations. No 
transfer orders were prepared or relocation expenses allowed in con- 
nection with the annual assignment, and the employees maintained 
their permanent homes at their official duty station while living in 
Government quarters at the seasonal worksite 
Health services. (See MEDICAL TREATMENT, Officers and employ- 
ees) 
Home leave. (See OFFICERS AND EMPLOYEES, Overseas, Home 
leave) 
Household effects 
Transportation. (See TRANSPORTATION, Household effects) 
Leaves of absence. (See LEAVES OF ABSENCE) 
Mileage. (See MILEAGE) 
New appointments 
Relocation expense reimbursement and dbeutinns 
Manpower shortage category 
Real estate expenses 
A Commissioned Officer in the Public Health Service (PHS) was 
separated from the officer corps and recruited to fill a manpower 
shortage position in the Veterans Administration. Employee seeks 
reimbursement of real estate expenses occasioned by sale of his old 
residence in Maryland and purchase of new residence in California. 
Reimbursement is denied because as a commissioned officer in the 
PHS, employee was a member of a uniformed service whose pay and 
allowances are prescribed by Title 37 of U.S. Code, which does not 
provide for such reimbursement. Consequently, claimant was not em- 
braced by reimbursement provisions of sections 5721-5733 of Title 5, 
applicable to civilian employees of Government only. Thus, purport- 
ed transfer was a separation from uniformed service followed by sub- 
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OFFICERS AND EMPLOYEES—Continued 
New appointments—Continued 
Relocation expense reimbursement and allowances—Continued 
Manpower shortage category—Continued 
Real estate expenses—Continued 
sequent new appointment, and there is no authority for reimburse- 
ment of real estate expenses for new appointees 
Overpayments 
Waiver 
Debt collections. (See DEBT COLLECTIONS, Waiver, Civilian 
employees) 
Overseas 
Home leave 
Entitlement 
Employee who qualifies for maximum annual leave accumulation 
of 45 days under 5 U.S.C. 6304(bX1) and has completed a basic period 
of 24 months continuous service abroad is entitled to accrue home 
leave under 5 U.S.C. 6305(a) on the basis of her continuous: service. 
Although rate at which employee earned home leave. was subject to 
agency interpretation of implementing regulations at 5 C.F.R. 
630.604, agency’s total denial of statutory home leave accrual entitle- 
ment was improper. However, the agency has discretion as to when 
and in what amount home leave may'be granted 
Agency policy; which purports to deny 45-day annual leave accu- 
mulation, home leave accrual, and tour renewal travel agreement en- 
titlements to employees recruited from places of actual residence in 
continental United States for assignment in Puerto Rico by arbitrar- 
ily identifying some assignments as “rotational” and others “perma- 
nent” and refusing to let some “permanent” transferees execute 
overseas employment agreements because the positions could have 
been filled by local hires, may not be given effect so as to defeat ex- 
press statutory entitlements 
Renewal agreement travel expenses. (See TRAVEL EXPENSES, 
Overseas employees, Renewal agreement travel) 
Travel expenses. (See TRAVEL EXPENSES, Overseas employees) 
Overtime. (See COMPENSATION, Overtime) 
Per diem. (See SUBSISTENCE, Per diem) 
Personal property damage, loss, etc. (See PROPERTY, Private, 
Damage, loss, etc., Personal property) 
Quarters allowance 
Transferred employees. (See OFFICERS AND EMPLOYEES, 
Transfers, Temporary quarters) 
Relocation expenses 
Transferred employees 
Real estate expenses. (See OFFICERS AND EMPLOYEES, 
Transfers, Real estate expenses) 
Resignation 
Separation date changes 
Widow of former employee seeks to cancel employee’s resignation 
on January 9, 1982, and substitute sick and annual leave until em- 
ployee’s death on July 3, 1982. A separation date may not be changed 
absent administrative error, violation of policy or regulation, or evi- 
dence that resignation was not the intent of the parties. There is no 
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OFFICERS AND EMPLOYEES—Continued 
Resignation—Continued 
Separation date changes—Continued 
evidence of administrative error, violation of policy or regulation, or 
contrary intent which would warrant a change in the employee’s sep- 


Voluntary v. involuntary 

Federal Trade Commission (FTC) announced that it was closing 
several regional offices, and employees of these offices were given 
specific notice that their jobs would be abolished pursuant to a reduc- 
tion-in-force (RIF). After several employees submitted written resig- 
nations, the FTC reversed its decision, did not close the regional of- 
fices, and canceled the RIF. The employees separated from service 
after the RIF was canceled. Hence, they are not entitled to severance 
pay since their resignations were voluntary and could have been 
withdrawn. Civil Service Regulations state that employees are not 
eligible for severance pay if at the date of separation they decline an 
offer of an equivalent position in their commuting area, and the 
option to remain in the same position is equally preclusive. 5 C.F.R. 
550.701(b\(2) 

Senior Executive Service 

Bonuses, awards, etc. 

Fiscal Year 1982 bonuses and presidential rank awards were paid 
to members of the Senior Executive Service (SES) at various times 
depending on the particular agency’s payment schedule. Under 5 
U.S.C. 5383(b), the aggregate amount of basic pay and awards paid to 
a senior executive during any fiscal year may not exceed the annual 
rate for Executive Schedule, Level I, at the end of that year. For pur- 
poses of establishing aggregate amounts paid during a fiscal year, an 
SES award is considered paid on the date of the Treasury check 

Career Senior Executive Service members who receive presidential 
rank awards under 5 U.S.C. 4507 are entitled to either $10,000 or 
$20,000, subject to the aggregate amount limitation in 5 U.S.C. 
5383(b). For Fiscal Year 1982 rank award recipients who received a 
reduced initial payment by Treasury check dated on or after Oct. 1, 
1982, an agency is required to make a supplemental payment up to 
the full entitlement, limited only by the new Executive Level I pay 
ceiling of $80,100. No supplemental payment may be made if the 
check is dated before Oct. 1, 1982 

Performance awards (bonuses) may be paid to career Senior Execu- 
tive Service members under 5 U.S.C. 5384, not to exceed 20 percent 
of annual basic pay and subject to the aggregate limitation in 5 
U.S.C. 5383(b). If a bonus was paid by Treasury check dated on or 
after Oct. 1, 1982, an agency may, in its discretion, make a supple- 
mental payment limited only by the new Executive Level I ceiling of 
$80,100, provided the bonus amount was calculated on a percentage 
basis. No supplemental payment may be made if the check is dated 
before Oct. 1, 1982 

Severance pay. (See COMPENSATION, Severance pay) 

Sick leave. (See LEAVES OF ABSENCE) 

Temporary duty 

Per diem. (See SUBSISTENCE, Per diem) 





792 INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 
Transfers 

House trailers, mobile homes, etc. (See TRANSPORTATION, 
Household effects, House trailer shipments, etc.) 

Household effects transportation. (See TRANSPORTATION, 
Household effects) 

Leases 

Unexpired lease expense 
Reimbursement 
Governed by terms of lease 

To settle lease which did not contain termination clause, trans- 
ferred employee paid rent for unexpired 4% month term of lease. 
Employee is entitled to full amount of lease settlement expenses paid 
in avoidance of potentially greater liability. Reimbursement is not di- 
minished by agency’s finding that it is customary for landlord to 
refund rent when he has relet premises during unexpired term of 
lease since reimbursement is governed by terms of lease and not 
what is customary in locality 

Miscellaneous expenses 
Catalytic converters 
Installed in automobiles 
Cost of reconnecting, etc. 

Department of Defense civilian employees participating in a Pri- 
vately Owned Vehicle Import Control Program may be reimbursed 
for cost of reinstallation of catalytic converters upon reentry of vehi- 
cles into the United States. Cost of securing a bond allowing the ve- 
hicle to be admitted to the United States incurred by nonparticipants 
may also be reimbursed since it is required for those who do not par- 
ticipate in the program. B-163107, May 18, 1973, is distinguished 

Members of the uniformed services are reimbursed miscellaneous 
expenses incurred incident to a permanent change under 37 U.S.C. 
407, a set allowance, which does not require an itemization of the ex- 
penses. Accordingly, no authority exists for any additional reim- 
bursement of the costs of reconnecting a catalytic converter or the 
costs of securing a bond to allow the vehicle to be admitted to the 
United States on return from an overseas assignment.. B-163107, 
_ May 18, 1973, is distinguished 

Mobile home dwelling purchase, etc. 

Employee may be reimbursed, in connection with the purchase of a 
sailboat to be occupied as a residence upon transfer of station, those 
expenses which would. be reimbursed in connection with the pur- 
chase of a residence on land. Expenses necessary for the operation of 
utilities and of launching the boat may be reimbursed as miscella- 
neous expenses under FTR para. 2-3.lb 

Real estate expenses 
Finance charges 
Reimbursement prohibition 
Veterans Administration funding fee ; 

The Veterans Administration (VA) questions whether the VA 
funding fee, consisting of one-half of 1 percent of the amount of a 
loan guaranteed or insured by the VA, required under the Omnibus 
Budget Reconciliation Act of 1982, is reimbursable under para. 2-6.2d 
of the Federal Travel Regulations, FPMR 101-7 (September 1981) 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Real estate expenses—Continued 
Finance charges—Continued 
Reimbursement prohibition—Continued 
Veterans Administration funding fee—Continued 
(FTR), as amended. We hold that the funding: fee is not reimbursable 
under FTR para. 2-6.2d because the fee constitutes a finance charge 
under Regulation Z (12 C.F.R. 226.4 (1982)) 
. Former residence utilized as a downpayment 

Transferred employee traded a former residence as downpayment 
on purchase of residence at new official station. He seeks reimburse- 
ment of $163 premium paid for title insurance on property traded as 
a downpayment. Title insurance is generally reimbursable to a seller 
under the provisions of FTR para. 2-6.2c. However, since employee 
did not obtain the title insurance on his residence at his old duty sta- 
tion at time of transfer but on a former residence, he is not entitled 
to reimbursement of the fee paid for title insurance under “total fi- 
nancial package” concept enunciated in Arthur J. Kerns, 60 Comp. 
Gen. 650 (1981), and subsequent similar decisions 

Loan origination fee 

Employee may be reimbursed the loan origination fee he incurred 
incident to purchasing a house on December 1, 1982, at his new duty 
station since paragraph 2-6.2d of the Federal Travel Regulations, 


FPMR 101-7 (September 1981) (FTR), as amended, specifically au- 
thorizes reimbursement for such a fee. Revised FTR para. 2-6.2d rep- 
resents a change from the predecessor regulations, as interpreted by 


decisions of this Office, in that it specifically allows reimbursement 
for a fee that may constitute a finance charge within the meaning of 
Regulation Z, (12 C.F.R. 226.4(a) (1982). Nevertheless, the revised reg- 
ulation is consistent with the authorizing legislation in 5 U.S.C. 
5724a(aX(4) (1976), and, therefore, will be followed by this Office 
Time limitation 
Regulation amendment 
Employee is not entitled to reimbursement for real estate expenses 
incurred in connection with his permanent change of station from 
New Cumberland, Pa., to Warren, Mich., on May 19, 1980, since set- 
tlement date did not occur within 2 years of date on which employee 
reported to new duty station as required by FTR para. 2-6.le (May 
1973). The amendment to FTR para. 2-6.le, allowing 1 year exten- 
sion of 2-year time limitation for completion of residence transac- 
tions, is effective only for employees whose entitlement period had 
not expired prior to Aug. 23, 1982. Since the employee’s entitlement 
period expired prior to that date, the amendment is not applicable 
Relocation expenses 
Leases. (See OFFICERS AND EMPLOYEES, Transfers, Leases) 
Miscellaneous expenses. (See OFFICERS AND EMPLOYEES, 
Transfers, Miscellaneous expenses) 
New appointees. (See OFFICERS AND EMPLOYEES, New ap- 
pointments, Relocation expense reimbursement and allow- 
ances) 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Temporary quarters 
Subsistence expenses 
Computation of allowable amount 

A transferred employee reclaims $25 per day for temporary quar- 
ters while residing with friends at new duty station. Agency disal- 
lowed amount claimed ‘as unreasonable in view of lack of documenta- 
tion to substantiate basis for the $25 or to establish that host family 
did incur extra expenses. Under Federal Travel Regs. para. 2-5.4c, - 
_ agency provided a formula under which maximum reimbursement 
was $375 for 10-day period in question. Since employee has been re- 
imbursed $343.22 for meal subsistence expenses, maximum available 
for lodging is $31.78 for 10-day period. Therefore, agency requirement 
for substantiation of $25 per day does not appear to be germane. Em- 
ployee need only support lodging expense of friends for $31.78 for 10- 
day period. We find amount reasonable based upon use of host’s utili- 
ties, cleaning services and linens 

Entitlement 
Delays en route to new station 

Employee who performed travel incident to transfer of duty station 
was delayed by breakdown of mobile home in which he and ‘his 
family were traveling. On basis of such delay, he claimed temporary 
quarters expenses for a 6-day period during which the mobile home 
was being repaired. Temporary quarters expenses may not be paid 
since, for the period of actual travel en route to the new station, the 
employee’s rights are limited by 5 U.S.C. 572a to an appropriate per 
diem allowance rather than temporary quarters expenses 

Transportation 

Household effects. (See TRANSPORTATION, Household effects) 
Travel by foreign air carriers. (See TRAVEL EXPENSES, Air travel, 
Fly America Act) 
Travel expenses. (See TRAVEL EXPENSES) 


OMNIBUS RECONCILIATION ACT OF 1981 
Dual Benefits Payment Account 
Railroad Retirement Board. (See RAILROADS, Railroad Retire- 
ment Board, Dual Benefits Payment Account) 


PANAMA CANAL 
Employees 
Panama Canal employment system. (See COMPENSATION, 
Panama Canal employment system) 
PAY 
Active duty 
Concurrent retired, etc. pay 
An Air Force officer who is removed from the temporary disability 
retired list and placed on the active duty list for 1 day on the 31st 
day of the month, and retired for years of service the next day, is 


entitled to a full month’s retired pay in addition to pay for the 1 day 
of active duty 
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PAY—Continued 
Additional 
Diving duty 
Requirements 
To qualify for special pay for diving duty, under 37 U.S.C. 304(a), 
an individual must be assigned to, maintain a proficiency in, and ac- 
tually perform diving duty. Each requirement must be met before 
special pay begins to accrue. Therefore, where a member was. as- 
signed to duty as a student at Officer Candidate School during which 
he did not actually perform diving duty, although he may have met 
the other requirements, he may not receive special pay. 37 Comp. 
Gen. 546 is distinguished 
From sources other than United States 
Jury fees 
Duty in State courts. (See COURTS, Jurors, Fees, Military 
personnel in State courts) 
Missing, interned, etc. persons 
Retired pay 
Suspension 
Pending date of death establishment 
Retiree in private employment 
A retired service member has been missing since the civilian plane 
in which he was flying as an employee of a defense contractor disap- 
peared in Southeast Asia in 1973. In the absence of statutory authori- 
ty similar to the Missing Persons Act, 37 U.S.C. 551-557, which per- 
mits continued payments until the member is presumed dead by decla- 
ration of the Department of Defense, payment of retired pay may not 
be made for any period after the:last date the member was known to 
be alive and his retired pay account is to be placed in a suspense 
status until the member returns or until information is received or 
judicial action is taken to establish his death and the date of death .... 
Readjustment payment to reservists on involuntary release 
Separation pay in lieu of 
Pub. L. 96-513 
The Joint Travel Regulations, Vol. 1, may be amended to include 
travel and transportation allowances to a home of selection for a 
member discharged or released from active duty with separation pay 
under 10 U.S.C. 1174 (Supp. IV, 1980). A statute must be read in the 
context of other laws pertaining to the same subject and should be 
interpreted in light of the aims and designs of the total body of law of 
which it is a part 
Retired 
Annuity elections for dependents 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit 
Plan) 
Computation 
Alternate method 
Public Law 94-106 effect 
An Army officer, after completing over 30 years of active service, 
who could have retired with retired pay unconditionally resigned 
from the military in 1961. Subsequently, the Army Board for Correc- 
tion of Military Records corrected the officer’s record to show that he 
retired in Feb. 1982. His situation falls within the provisions of 10 
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PAY—Continued 

Retired—Continued . 

Computation—Continued 
Alternate method—Continued 
Public Law 94-106 effect—Continued 
U.S.C. 1401a(f) for the computation of his retired pay since he initial- 
ly retired in 1982 and initially became entitled to retired pay at that 
time. However, under that section the 1972 basic pay rates (which 
would be most advantageous to him) in computing his retired pay 
may not be used because he was not a member of the Army in 1972. 
Thus, he could not have retired then and had no grade or basic pay 
rate for use in computing retired pay 
Pub. L. 96-342 
Pay base establishment 
Erroneous payments’ exclusion 

Erroneous payments of basic pay should not be included in the 
computation of a service member’s retired pay base for purposes of 
computing his retired pay entitlement under 10 U.S.C. 1407. Al- 
though that statute provides that retired pay base will be computed 
on basic pay “received” over a period of months of active duty, that 
is construed to mean only basic pay the member was legally entitled 


Forfeitures and demotions’ effect 
A service member’s retired: pay base, upon which his retired pay is . 
computed, is an average of basic pay he “received” on active duty 
over a period of months. Reductions in the basic pay received be- 
cause of forfeitures and demotions must be included in computing 
the pay. “received” to determine the retired pay base ........2.....0...ccccccc0e0 ‘ 
“Saved pay rate” under 10 U.S.C. 1401a(e) 
Applicability 
The provisions of 10 U.S.C. 140la(e), applicable to computation of 
retired pay, allow the use of basic pay rates in effect on the day 
before the effective date of the rates of basic pay on which the mem- 
ber’s retired pay would otherwise be based plus appropriate cost-of- 
living increases: This provision was enacted at a time when retired 
pay was computed only under the old system where it is based on a 
single specific rate of basic pay. However, there is no indication of 
legislative intent that it should not also apply to the new system of 
basing retired pay on average of pay received over a period of 
months. Therefore, as long as it may reasonably be applied under the 
new system, it should be applied when advantageous to the retired 


Foreign employment 
Congressional consent 
Pub. L. 95-105 
Applicability 

Corporation incorporated in the United States does not necessarily 
become an instrumentality of foreign government when its principal 
shareholder is a foreign corporation substantially owned by a foreign 
government. Therefore, prohibitions against employment of Federal 
officers or employees by a foreign government without the consent of 
Congress in Art. I, sec. 9, cl. 8 of the Constitution and the approvals 
required by section 509 of Public Law 95-105 (87 U.S.C. 801 note) in 





INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Foreign employment—Continued 
Congressional consent—Continued 
Pub. L. 95-105—Continued 
Applicability—Continued 
order to permit such employment do not apply to retired members of 
uniformed services employed by that corporation, if the corporation 
maintains a separate identity and does not become a mere agent or 
instrumentality of a foreign government 
Increases 
Cost-of-living increases 
Adjustment of retired pay 
Pub. L. 96-342 
Cost-of-living adjustments to military retired pay under 10 U.S.C. 
140la(b) which are based on the periodic cost-of-living adjustments 
made in Civil Service annuities also apply to military retired pay 
computed on the new retired pay base system provided for by 10 


Partial adjustments 
Pub. L. 96-342 
Partial cost-of-living adjustments under 10 U.S.C. 1401a (c) and (d) 
made in military retired pay when the member first becomes entitled 
to retired pay should be applied to military retired pay based on 
averaging of pay received under 10 U.S.C. 1407 as long as it is rea- 
sonably ‘possible to do so. The partial cost-of-living adjustment provi- 
sions were enacted to apply to retired pay computed under the old 
system in which retired pay is based on a single specific rate of basic 
pay; however, there is no indication of legislative intent that they 
should not also be applied to retired pay computed under the new 
retired pay base system 
Non-Regular service 
Post-age 60 application 
Date of pay accrual 
Garcia case 
A service member filed an application for non-Regular retired pay 
under 10 U.S.C. 1331 almost 6 years after meeting the age require- 
ment, but retired pay was not granted because records did not show 
he had sufficient years of service. Upon his submission of additional 
proof, it was determined that he had sufficient service. Although 
more than 6 years elapsed between his meeting the age requirement 
and the determination that he was eligible for retired pay, none of 
his retroactive retired pay is barred by 31 U.S.C. 7la (now sec. 
3702(b)), in view of Garcia v. United States, 617 F.2d 218 (Ct. Cl. 
1980), since such claims will now be deemed to accrue only after the 
service’s determination that the claimant has the required service 
Reservists 
Waiver of retired pay 
Reserve duty on thirty-first day of the month 
Retired members of the armed services who perform Reserve duty, 
active or inactive, on the 3lst day of a calendar month must waive 1 
day’s retired pay (or other compensation received on account of their 
prior service) in order to be entitled to active duty pay or inactive 
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PAY—Continued 
Retired—Continued 
Reservists—Continued 
Waiver of retired pay—Continued 
Reserve duty on thirty-first day of the month—Continued 
duty pay which would otherwise accrue for that day. This is required 


Service credits. (See PAY, Service credits) 
Survivor Benefit Plan 
Beneficiary payments 
Handicapped beneficiaries 
Implementing national employment policy 
In view of the current national policy concerning employment of 
the handicapped, as reflected in law and executive proclamation, mil- 
itary survivor annuity plans should not be applied in a manner that 
would discourage handicapped beneficiaries from seeking employ- 
ment, or would result in the permanent termination without notice 
of the annuity of one who is attempting to become self-sufficient 
through gainful employment. Procedures should be established to im- 
plement that policy. Further, if an annuity is suspended because the 
beneficiary is determined to be capable of self-support, but the origi- 
nal disabling condition causes a recurring loss of self-sufficiency, we 
will consider whether the annuity may be reinstated in an appropri- 


Mentally incapacitated beneficiaries 

Effect of incapacity on payments 
Under the rules of agency, a known mental incapacity of the prin- 
cipal may operate to vitiate the agent’s authority even in the absence 
of a formal adjudication of incompetency. Hence, Survivor Benefit 
Plan annuity payments may not be made to an agent designated in a 
power of attorney which was signed by an annuitant known to be 
suffering from mental illness but not adjudged incompetent, since in 
the circumstances the validity of the power of attorney is too doubt- 
ful to serve as a proper basis for a payment from appropriated funds. 

44 Comp. Gen. 551 is modified in part 

Survivor Benefit Plan annuity payments in the case of an adult 
beneficiary known to be suffering from mental illness, but not ad- 
judged incompetent, may be made directly to the beneficiary if by 
psychiatric opinion the beneficiary is considered sufficiently compe- 
tent to manage the amounts due and to use the annuity properly for 
personal maintenance. Otherwise, the amounts due should remain 
unpaid and credited on account until a guardian authorized to re- 
ceive payment is appointed by a court. 44 Comp. Gen. 551 is modified 


Suspension and reinstatement 
Mentally incapacitated beneficiaries’ employment 
A deceased military officer’s daughter, considered eligible for a 
Survivor Benefit Plan annuity on the basis of mental illness making 
her incapable of self-support, then recovered from her illness to the 
extent that she was able to support herself for 6 months through 
gainful employment. She subsequently suffered a relapse requiring 
rehospitalization. The annuity may properly be suspended during the 
6-month period of employment. It may be reinstated during the fol- 
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PAY—Continued 
Retired—Continued 
Survivor Benefit Plan—Continued 
Beneficiary paymente—Continued 
Suspension and reinstatement—Continued 
Mentally incapacitated. beneficiaries’ employment—Contin- 
ued 


lowing period when she was again incapable of self-support because 
of the original disabling condition, since the applicable laws govern- 
ing military survivor annuity plans do notpreclude reinstatement in 
appropriate circumstances. 44 Comp. Gen. 551 is modified in part 
Children 
Born after election 
If a Survivor Benefit Plan participant with dependent child annu- 
ity coverage acquires a new dependent child after all of his other 
children have become ineligible for an annuity and all cost assess- 
ments for their coverage have been-terminated, the newly acquired 
child is eligible for'an annuity even if the participant fails to notify 
the concerned finance center of the child’s existence. However, in 
that.situation the delinquent costs would have to be collected before 
annuity payments could commence 
Cost of coverage 
Actuarial basis 
Statutory provisions of the Survivor Benefit Plan direct that costs 
of dependent child annuity coverage be assessed “by an amount pre- 
scribed under regulations of the Secretary of Defense.’ Consistent 
with express Congressional intent, the regulations prescribe compu- 
tation of those costs on an actuarial basis in which the ages of the 
Plan participant and his eligible dependents are used. When a Plan 
participant acquires a dependent child and he has no other children 
remaining who are eligible for an annuity, those costs are to be rein- 
stated, computed under that prescribed method based on the age of 
the newly acquired child 
Dependency status 
Mental incapacity during school year 
Under the Survivor Benefit Plan, 10 U.S.C. 1447 et seq., eligible 
beneficiaries include a deceased service member’s “dependent child,” 
. ..a term defined. by: statute as including one who is incapable of sup- 
:: porting himself because of mental or physical incapacity incurred 
before his twenty-second birthday while pursuing a full-time course 
of study. Given this definition, a military officer’s daughter who suf- 
fered a mental breakdown at the age of 19 during the summer vaca- 
tion following the successful completion of her first year of college, 
and who was thus rendered incapable of self-support, may properly 
be considered a “dependent child” eligible for an annuity under the 
Plan. 44 Comp. Gen. 551 is modified in part 
Physically handicapped adults 
Dependency status during employment 
The adult daughter of a deceased Navy officer received a Survivor 
Benefit Plan annuity under 10 U.S.C. 1447(5\(B)Gii) based on a deter- 
mination that she was incapable of self-support because of physical 
incapacity. She was quadraplegic as the result of childhood polio. De- 
spite this disability, she later secured full-time Government employ- 
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PAY—Continued 
Retired—Continued 
Survivor Benefit Plan—Continued 
Children—Continued 
Physically handicapped adults—Continued 
Dependency status during employment—Continued 
ment in a grade GS-5 position. This does not warrant suspension of 
the annuity on the basis that she is no longer incapable of self-sup- 
port, even'though a grade GS-5 salary would normally be sufficient 
to cover the living expenses of a physically fit person, since that 
salary is not sufficient for her own personal needs 
Post-participation election changes of member 
In August 1981, the Congress granted a 1-year “open enrollment” 
period under the Survivor Benefit Plan for retired military personnel 
who had previously elected to participate in the Plan at less than the 
maximum level, or not to participate at all. However, the “open en- 
rollment” legislation did not give personnel who were already par- 
ticipating in the Plan the option of either reducing the level of their 
participation or withdrawing from the program. Consequently, that 
legislation did not authorize a Plan participant to revoke the full de- 
pendent child annuity coverage he had previously elected to have 
Guaranteed minimum income 
The Survivor Benefit Plan, 10 U.S.C. 1447-1455, is an income 
maintenance program for the surviving dependents of deceased serv- 
ice members. If a member elects to have dependent child annuity 
coverage when he becomes a participant in the Plan, that coverage is 
not limited to children he has at the time of the election, but extends 
automatically and involuntarily to any child he thereafter acquires. 
Hence, annuity coverage automatically extended to the son acquired by 
birth in 1981 following a remarriage by a retired Army officer who had 
elected to have dependent child coverage when he became a Plan 
participant in 1973 
Spouse 
Social Security offset 
Computation 
Computation of setoffs from Survivor Benefit Plan annuities which 
are required to be made in an amount equal to the retiree’s social 
security benefit based solely on military service must take into ac- 
count the reduction in social security benefits when the retiree re- 
ceived benefits before reaching age 65. Thus, where a widow’s social 
security benefit is reduced because of the reduction in the retiree’s 
benefit, the services may not calculate the offset against the Survivor 
Benefit Plan annuity as if the beneficiary were receiving an unre- 
duced social security payment 
Termination or reduction 
Children’s benefits 
The election made by a retired service member who is married and 
has dependent children to participate in the Survivor Benefit Plan 
with full spouse and dependent child annuity coverage is binding and 
may not be unilaterally revoked by him, so that a retired Army offi- 
cer who elected to have such coverage in 1973 could not, after divorce 
and remarriage, withhold dependent child annuity coverage from a 
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PAY—Continued 
Retired—Continued 
Survivor Benefit Plan—Continued 
Termination or reduction—Continued 
Children’s benefits—Continued 
son he acquired in 1981 even though by that time the only dependent 
child he had in 1973 was no longer eligible for an annuity 
Severance 
Separation pay in lieu of 
Pub. L. 96-513 
The Joint Travel Regulations, Vol..1, may be amended to include 
travel and transportation allowances to a home of selection for a 
member discharged or released from active duty with separation pay 
under 10.U.S.C. 1174 (Supp. IV, 1980). A statute must be read in the 
context of other laws pertaining to the same subject and should be 
interpreted in light of the aims and designs of the total body of law 
of which it is a part 
Service credits 
Absences due to misconduct, etc. 
Retired pay purposes 
Pub. L. 96-342 effect 
Pay base computation 
A period of unauthorized absence, for which a service member for- 
feits pay, generally should not. be included in computing the mem- 
ber’s retired pay base unless such period may also be included in the 
member’s years of service and thus the percentage multiplier (2% 
percent per year) used in computing retired pay 
Special (See PAY, Additional) 
Thirty-first day of the month 
Active duty for part of month 
An Air Force officer who is removed from the temporary disability 
retired list and placed on the active duty list for 1 day on the 31st 
day of the month, and retired for years of service the next day, is 
entitled to a full month’s retired pay in addition to pay for the 1 day 
of active duty 
Reserve duty 
Computation of pay 
Retired members of the armed services who perform Reserve duty, 
active or inactive, on the 3lst day of a calendar month must waive 1 
day’s retired pay (or other compensation received on account of their 
prior service) in order to be entitled to active duty pay or inactive 
duty pay which would otherwise accrue for that day. This is required 
by 10 U.S.C. 684 


PAYMENTS 

Items of $25 or less 

Claims amounting to $25 or less should normally be handled by 
certifying and disbursing officers under procedures authorized in 
letter of July 14, 1976, and need not be submitted to the Comptroller 
General for decision. B-189622, Mar. 24, 1978, is distinguished 

Progress. (See CONTRACTS, Payments, Progress) 
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PAYMENTS—Continued 
Prompt Payment Act 
Waiver of payment 
Propriety 
A Government contractor may waive an interest penalty payment 
issued to it under the Prompt Payment Act either by an express 
written statement or by acts and conduct which indicate an intent to 


‘Quantum meruit/valebant basis 
Absence, etc. of contract 
Government acceptance of goods/services 

When goods are furnished or services rendered to the Government, 
but the contract provision under which performance occurred is void, 
the Government is obliged to: pay the reasonable value of the goods 
or services under an implied contract 

Voluntary 

No basis for valid claim 
Exception 
Public necessity 
Payment in Government’s interest 

Government employee who uses personal funds to procure goods or 
services for official use may be reimbursed if underlying expenditure 
itself is authorized, failure to act would have resulted in disruption 
of relevant program or activity, and transaction satisfies criteria for 
either ratification or quantum meruit, applied as if contractor had 
not yet been paid. While General Accounting Office emphasizes that 
use of personal funds should be discouraged and retains general pro- 
hibition against reimbursing “voluntary creditors,” these guidelines 
will be followed in future. Applying this approach, National Guard 
officer, who used personal funds to buy food for subordinates during 
weekend training exercise when requisite paperwork was not com- 
pleted in time to follow normal purchasing procedures, may be reim- 
bursed. 4 Comp. Dec. 409 and 2 Comp. Gen. 581 are modified. This 
decision was later distinguished by 62 Comp. Gen. 595 

Supervisory, etc., direction 

Claim for reimbursement of personal funds used to pay for repair 
of telephone answering system may be paid. Since the procurement 
of the repair services was authorized by superiors it would be unfair 
for the Government to retain the advantages of the services without 
repaying claimant. 62 Comp. Gen. 419 is distinguished 


PERSONAL FURNISHINGS. (See CLOTHING AND PERSONAL FUR- 
NISHINGS, Special clothing and equipment) 


PRESIDENT 
Inaugural ceremonies 
Inaugural balls 
Status 
Private gatherings 
Presidential inaugural balls are basically private gatherings or 
parties not generally available to the community, whose proceeds go 
to the private, non-Government PIC. They are neither official civil 
ceremonies nor official Federal Government functions under the 
DOD’s community relations regulations (32 C.F.R. Parts 237 and 238). 
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PRESIDENT—Continued 

Inaugural ceremonies—Continued 

Inaugural balls—Continued 
Status—Continued 
Private gatheringe—Continued 
Therefore, DOD’s appropriated funds are not available to cover the 
costs of participation by any of its employees or members 
Participation by Federal agencies 
Defense Department 

The Presidential Inaugural Ceremonies Act, now largely codified 
at 36 U.S.C. 721-730, is the primary legislation dealing with Presi- 
dential inaugurations. It authorizes Department of Defense (DOD) to 
provide limited assistance, primarily safety and medical in nature, to 
the Presidential Inaugural Committee (PIC), but even in these in- 
stances, the statute requires the PIC to indemnify the Government 
against losses. DOD itself recognizes that much of its extensive par- 
ticipation in Presidential inaugural activities is fundamentally a 
matter of custom rather than being rooted in legal authority. Never- 
theless, Presidential inaugurations are highly symbolic national 
events and DOD support was provided with the knowledge and ap- 
proval of many members of the Congress over a period of years. Gen- 
eral Accounting Office recommends that the Congress provide specif- 
ic legislative guidance on the extent and types of support and partici- 
pation in inaugural activities which Federal agencies are authorized 


Appropriation availability 

Section 601 of the Economy Act, as amended, 31 U.S.C. 686 (now 31 
U.S.C. 1535), permits one agency or bureau of the Government to fur- 
nish materials, supplies or services for another such agency or 
bureau on a reimbursable basis. However, since the Presidential In- 
augural Committee (PIC) is not a Government agency and DOD used 
its own appropriations without reimbursement from either the PIC 
or Joint Congressional Committee on Inaugural Ceremonies in par- 
ticipating in the 1981 Presidential inaugural activities, the authority 
of the Economy Act was not available 

Participation in the inaugural ceremony and in the inaugural 
parade can be justified on the basis of its obvious significance for 
DOD, as well as for other Federal agencies. However, each agency 
may only incur and pay expenses directly attributable to the partici- 
pation of its own employees. It is therefore improper for DOD, in the 
absence of specific statutory authority, to pay such costs as housing 
of high school band participants in the parade, lending military jeeps 
to pull floats provided by non-military organizations, providing ad- 
ministrative and logistical support to PIC offices, etc 

Use of military personnel for VIPs and other non-military persons 
in the capacity of chauffeurs, personal escorts, social aides and 
ushers is improper under the general appropriations law principles 
and under DOD’s community relations regulations. See 32 C.F.R. 
Parts 237 and. 238 

Presidential inaugural balls are basically private gatherings or 
parties not generally available to the community, whose proceeds go 
to the private, non-Government PIC. They are neither official civil 
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PRESIDENT—Continued 
Inaugural ceremonies—Continued 
Participation by Federal agencies—Continued 
Defense Department—Continued 
Appropriation availability—Continued 

ceremonies nor official Federal Government functions under the 
DOD’s community relations regulations (82 C.F.R. Parts 237 and 
238). Therefore, DOD’s appropriated funds are not available to cover 
the costs of participation by any of its employees or members 


PRESIDENTIAL INAUGURAL CEREMONIES ACT (See PRESIDENT, 
Inaugural ceremonies) , 


PRISONS AND PRISONERS 

Federal Prison Industries 

Products 
Requirement of Federal agencies to purchase 
Exceptions 

Forest Service, Department of Agriculture, is not required to re- 
quest clearance from Federal Prison Industries Incorporated (FPI) 
when making purchases from private sources using funds appropri- 
ated by Public Law 98-8. 18 U.S.C. 4124 generally requires Federal 
agencies to buy all FPI products which meet their requirements from 
FPI rather than from private sources. Public Law 98-8 (98th Cong., 
Ist sess., 97 Stat. 18 (March 24, 1983)) is an emergency measure 
which appropriates funds for projects designed to combat the eco- 
nomic recession occurring at the time of its passage. Specific legisla- 
tion prevails over general. Since private purchases further the Act’s 
purposes the requirement to purchase from FPI does not apply 


PROCUREMENT 
Bids. (See BIDS) 


PROMPT PAYMENT ACT. (See PAYMENTS, Prompt Payment Act) 


PROPERTY 

Private 

Damage, loss, etc. 
Personal property 
Claims Act of 1964 
Settlement authority 

The concept of administrative discretion does not permit an agency 
to refuse to consider all claims submitted to it under the Military 
Personnel and Civilian Employees’ Claims Act, which authorizes 
agencies to settle claims of Government employees for loss or damage 
to personal property. While General Accounting Office will not tell 
another agency precisely how to exercise its discretion, that agency 
has a duty to actually exercise it, either by the issuance of regula- 
tions or by case-by-case adjudication 


Seizure 
Costs incurred 
Appropriation availability. (See APPROPRIATIONS, Avail- 
ability, Seizure of private property) 
Public 
Exchanges 
Strategic and critical materials. (See STRATEGIC AND CRITI- 
CAL MATERIALS, Barter exchange) 
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PUBLIC HEALTH SERVICE 
. Commissioned personnel 
Separation 
Subsequent appointment to civilian position 
Relocation expense reimbursement and allowances 

A Commissioned Officer in the Public Health Service (PHS) was 
separated from the officer corps and recruited to fill a manpower 
shortage position in the Veterans Administration. Employee seeks 
reimbursement of real estate expenses occasioned by sale of his old 
residence in Maryland and purchase of new residence in California. 
Reimbursement is denied because as a commissioned officer in the 
PHS, employee was a member of a uniformed service whose pay and 
allowances are prescribed by Title 37 of U.S. Code, which does not 
provide for such reimbursement. Consequently, claimant was not em- 
braced by reimbursement provisions of sections 5721-5733 of Title 5, 
applicable to civilian employees of Government only. Thus, purport- 
ed transfer was a separation from uniformed service followed by sub- 
sequent new appointment, and there is no authority for reimburse- 
ment of real estate expenses for new appointees 


PUBLIC LANDS 

Acquisition 

Exchange agreements 
Bidding rights 
As basis for State payments 
Mineral Lands Leasing Act requirements 

Rattlesnake National Recreation Area and Wilderness Act of 1980 
authorized exchange of Montana Power Company’s lands for equal 
value of “bidding rights” for competitive Federal coal leases. Pro- 
posed “Exchange Agreement” would require Treasury to pay State of 
Montana 50 percent share of total received, including bidding rights, 
under sec. 35 of Mineral Lands Leasing Act of 1920, 30 U.S.C. 191, 
which provides for remitting “money” received by Treasury. Since 
bidding rights are not money, State payment may not be based on 
their receipt 


PURCHASES 

Small 

Small business concerns 
Certificate of Competency procedures under SBA 
Applicability 
Change in SBA regulations 

Where protester has not objected to contracting officer’s failure to 
refer small business non-responsibility determination to the Small 
Business Administration (SBA) for consideration under its Certificate 
of Competency procedures, GAO will not object to such failure to 
refer since the contracting officer’s action was consistent with a De- 
fense Acquisition Regulation which provides that such referral shall 
not be made when small purchase procedures are used, and since 
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PURCHASES—Continued 
Small—Continued 
Small business concerns—Continued 
Certificate of Competency procedures under SBA—Continued 
Applicability—Continued 
Change in SBA regulations—Continued 

current SBA regulations provide that it is within the contracting offi- 
cer’s discretion to refer when contract value is less than $10,000 


QUARTERS 
Government-furnished 
Members of uniformed services 
Basic allowance entitlement. (See QUARTERS ALLOWANCE, 
Basic allowance for quarters (BAQ)) 
Temporary 
Incident to employee transfers. (See OFFICERS AND EMPLOY- 
EES, Transfers, Temporary quarters) 


QUARTERS ALLOWANCE 

Basic allowance for quarters (BAQ) 

Assigned to Government quarters 
Partial allowance entitlement 
Single quarters assigned 
Cost/value consideration 

A service member who is single, without dependents, was assigned 
to a Government-leased apartment. While the apartment. did not 
qualify as family quarters because of size, it still substantially ex- 
ceeded the single member housing standards of the Air Force. In line 
with the purpose for which a basic allowance for quarters at the par- 
tial rate (87 U.S.C. 1009) is payable and the reasoning in 56 Comp. 
Gen. 894, since the member’s housing here is of a significantly higher 
value than would normally be assigned him, the member is not enti- 
tled to a basic allowance for quarters at the partial rate while so as- 
signed. 56 Comp. Gen. 894, expanded 

Dependents 
Husband and wife both members of armed services 

A member of the uniformed services who is separated from his or 
her spouse, who is also a member, and who has legal custody of one 
or more of their children on whose behalf the spouse contributes no 
support, is entitled to a basic allowance for quarters at the with-de- 
pendents rate, regardless of the spouse’s entitlement, provided that 
the dependents on account of whom the increased allowance is paid 
do not reside in Government quarters 

Dependent children from prior marriage 
Parent not occupying Government quarters 

Both of two uniformed service members, who are married to each 
other, and had dependent children in their own right prior to their 
marriage, may be paid an increased basic allowance for quarters on 
account of their respective dependents when the spouses do not 
reside together as a family unit because of their duty assignments. 
Whether the dependents reside with one, both, or neither of them 
would not affect their entitlement, provided that each member indi- 
vidually supports his or her dependent and is not assigned to Govern- 
ment family quarters. 60 Comp. Gen. 399 is modified 
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QUARTERS. ALLOW ANCE—Continued 
: Basic allowance for quarters (BAQ)—Continued 
Dependente—Continued 
Husband and wife both members of armed services—Continued 
Dependent children from prior marriage—Continued 
Parent not occupying Government quartere—Continued 
When two uniformed service members who are married to each 
. other, and who had dependent children in their own right prior to 
their marriage, are assigned to the same or adjacent bases, are not 
assigned Government quarters, and live together as a family unit, 
only one member may receive a quarters allowance at the increased 
“with-dependents” rate, and. the other member may receive it’at the 
““without-dependents” rate. Only one set of family quarters is re- 
quired and all the dependent children belong to the same class of de- 
pendents upon which the increased allowance is based whether the 
children live with the members or not. To the extent that 60 Comp. 


When a uniformed service member’s child meets the qualifications 
for becoming the member’s dependent following the member’s mar- 
riage to another member who is not the child’s natural parent and 
the members have other dependent children,.the child joins the class 
of dependent: children upon which the member-parent’s increased 

‘basic allowance for quarters entitlement is determined. 60 Comp. 
Gen. 399 is modified 
With dependent rate 
Child support payments by divorced member 
Both .parents service members 
Dual payment prohibition for common dependents 

Where two married Air Force ‘members with common dependents 
subsequently divorce, only one member may receive basic allowance 
for quarters based on the children as dependents, unless the class of 
common dependents is divided by separation agreement or court 
order: The member paying child support, which is stated to be on 
behalf of one child but is sufficient to qualify for entitlement under 
the applicable regulation, is entitled to the basic allowance for quar- 
ters at the with dependents rate while the member having custody of 
the children receives the allowance at the without dependents rate... 

Eligibility 
Separation of husband and wife 
Legal sufficiency of separation agreement 

A properly executed separation agreement generally is legally suf- 
ficient as a statement of the parties’ marital separation and resulting 
legal obligations, for the purpose of determining entitlement to a 
basic allowance for quarters, even though the agreement was not 
issued or sanctioned by a court. However, a member’s entitlement to 
basic allowance for quarters based on child support obligations cre- 
ated by a separation agreement should be reassessed following court 
action since the court is not bound by the agreement in awarding 
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QUARTERS ALLOW ANCE—Continued 
Dependents 
Proof of dependency 
Administrative v. GAO determination 
Under 37 U.S.C. 403(h) the Secretary of the service concerned may 
make dependency and relationship determinations for enlisted mem- 
bers’ quarters allowance entitlements and the determinations are 
final and may not be reviewed by the General Accounting Office. 
However, that provision does not apply to officers and the Comptrol- 
ler General renders decisions in officers’ cases and also in enlisted 
members’ cases when requested by the service. In the interest of uni- 
. formity it seems appropriate to forward doubtful cases to the Comp- 
troller General for decision particularly where an officer is married 
to an enlisted member 
Occupancy of quarte 
Government-furnished. (See QUARTERS ALLOWANCE, Basic al- 
lowance for quarters (BAQ), Assigned to Government quar- 
ters) 


RAILROADS 

Railroad Retirement Board 

Duai Benefits Payment Account 
Borrowing funds from Railroad Retirement Account 
Authority 

Authority of Railroad Retirement Board to borrow from Railroad 
Retirement Account to make payments from Dual Benefits Payments 
Account is limited to the 30-day period before the beginning of the 
fiscal 


year. 

The authority of the Railroad Retirement Board to borrow funds 
from the Railroad Retirement Account to permit payment of the 
Dual Benefits Payments for the first month of a fiscal year does not 
depend upon the existence of an enacted appropriation or continuing 
resolution for the Dual Benefits Payments Account for the new fiscal 


Carry-over authority 
Since the authorization for appropriation to the Dual Benefits Pay- 
ments Account authorizes an annual appropriation, any amounts re- 
maining in the account at the end of a fiscal year must be returned 
to the Treasury under 31 U.S.C. 1552(a\(2) unless the actual appropri- 
ation act provides carry-over authority 
Investment authority 
Under the Omnibus Reconciliation Act of 1981; interest may be 
earned on funds appropriated to the Dual Benefits Payments Ac- 
count if invested by the Secretary of the Treasury and this interest 
credited to the Dual Benefit Payment Account. However, investment 
is precluded by the terms of the fiscal year 1983 appropriation to the 
Dual Benefits Payments Account 


RATTLESNAKE NATIONAL RECREATION AREA AND WILDER- 
NESS ACT 
Exchange agreements 
Bidding rights 
As basis for State payments. (See PUBLIC LANDS, Acquisition, 
Exchange agreements, Bidding rights, As basis for State 
payments) 
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RATTLESNAKE NATIONAL RECREATION AREA AND WILDER- Page 
NESS ACT—Continued 
Exchange agreemente—Continued 
Bidding righte—Continued 
Retirement by payment 
Legality 

Under proposed “Exchange Agreement” where Montana Power 
Company’s total payment is in cash but it is accompanied by notice 
of use of bidding rights, Treasury would be required to pay Company 
for the amount of rights used pursuant to the notice. Reimbursement 
to Company is not proper absent authority to retire bidding rights by 
payment and lack of available appropriation for that purpose 

Value limitation 
Interest on unused rights 
Legality 

Proposed “Exchange Agreement” calls for increased bidding rights 
for Montana Power Company at 10 percent interest rate on outstand- 
ing unused bidding rights. Increase in value of bidding rights is not 
legally permissible since their value is limited to fair market value of 
lands under sec. 4(b\(2) of the Rattlesnake National Recreation Area 
and Wilderness Act, 16 U.S.C. 460//-3(b\2) (Supp. IV, 1980) 


RECORDS 
Correction 
Military personnel. (See MILITARY PERSONNEL, Record correc- 
tion) 
Recordkeeping requirements 
Fair Labor Standards Act 
Claims accruing beyond 3 years 
Denial propriety 
Absence-of-records basis 
Where an agency destroys T&A reports after 3 years, the agency 
may not then deny claims of more than 3 years on the basis of ab- 
sence of official records. Claims are subject to a 6-year statute of 
limitations, and pertinent payroll information may be available on 
other records which are retained 56 years. Furthermore, the Fair 
Labor Standards Act (FLSA) requires that the employer keep accu- 
rate records, and, in the absence of such records, the employer will 
be liable if the employee meets his burden of proof. The Office of Per- 
sonnel Management may wish to reconsider and impose a specific 
FLSA recordkeeping requirement on Federal agencies 
Retention 
Extension of period 
Claim settlement pending 
Where claims have been filed by or against the Government, 
records must be retained without regard to record retention sched- 
ules until the claims are settled or the agency has received written 
approval from General Accounting Office. See 44 U.S.C. 3369 
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RECORDS—Continued 
Retention—Continued 
General Records Schedule 2 
Time and attendance 
Three-year period extension 


Agency requests v. Schedule change 
Federal Aviation Authority questions whether time and attend- 
ance (T&A) reports should be retained more than 3 years in order to 
adjudicate claims subject to 6-year statute of limitations. Without ad- 
ditional information, we would not recommend any change in the 
General Records Schedule 2 with regard to extending retention 
period for T&A reports from 3 to 6 years 


REGULATIONS 
Compliance 
Failure to comply 
Regulations for Government’s benefit 
Contract protests 
Air Force regulation concerning the development of a statement of 
work and quality assurance plan for base-level services contracts im- 
plements Air Force policy and is for the benefit of the Government, 
not potential offerors. Therefore, the Air Force’s alleged failure to 
comply with the regulation does not provide a basis for protest 
Defense Acquisition Regulation. (See DEFENSE ACQUISITION 
REGULATION) 
Travel 
Federal 
Real estate transactions 
Time limitation for reimbursement 
Effective date of amendment 
Employee is not entitled to reimbursement for real estate expenses 
incurred in connection with his permanent change of station from 
New Cumberland, Pa., to Warren, Mich., on May 19, 1980, since set- 
tlement date did not occur within 2 years of date on which employee 
-reported to new duty station as required by FTR para. 2-6.le (May 
1973). The amendment to FTR para. 2-6.le, allowing 1 year exten- 
sion of 2-year time limitation for completion of residence transac- 
tions, is effective only for employees whose entitlement period had 
not expired prior to Aug. 23, 1982. Since the employee’s entitlement 
period expired prior to that date, the amendment is not applicable 
Joint. (See JOINT TRAVEL REGULATIONS) 


RELEASES 

Proper release or acquittance 

Survivor Benefit Plan annuitant 
Mentally incapacitated adult 

It is necessary that a good acquittance be obtained when payments 
are made to persons under Federal law. When amounts due a minor 
are involved, a good acquittance results through payment to the 
minor’s natural guardian without formal court appointment, pro- 
vided that the laws of the State of domicile authorize that procedure 
as a means of obtaining acquittance. However, payments may not be 
made to one claiming to act as natural guardian and custodian of a 
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RELEASES—Continued 
Proper release or acquittance—Continued 
Survivor Benefit Plan annuitant—Continued 
Mentally incapacitated adult—Continued 
payee, when the payee is in fact an adult suffering from mental ill- 
ness. 44 Comp. Gen. 551 is modified in part 


RELOCATION EXPENSES 
Transfers 
Officers and employees. (See OFFICERS AND EMPLOYEES, 
Transfers, Relocation expenses) 


SALES 
Bids 
Deposits 
Agent’s authority 
Evidence timeliness. (See AGENTS, of private parties, Au- 
thority, Contracts, Time for submitting evidence) 
Insufficiency 
Waiver 
De minimus rule 

In solicitation for a contract of sale requiring a bid deposit of 20 
percent of the bid, a deficiency of $100 on a deposit of $73,522 is 
de minimus, and properly may be waived 

Personal checks 
Sufficiency of funds verification 
Right to Financial Privacy Act (1978) 

When both Department of Defense manual covering disposal of 
property and solicitation for contract of sale specifically permit bid 
deposit to be in the form of a personal check, contracting officer may 
accept such a check and need not attempt to determine whether it is 
backed by sufficient funds 


SET-OFF 
Authority 
Social Security benefits, ete. (See SOCIAL SECURITY, Benefits) 
Contract payments 
Assignments 
“No set-off” provision 
Absence effect 
Under the Assignment of Claims Act, now codified at 31 U.S.C. 
3727, a lender is not protected against set-off by the presence of a no- 
set-off clause in the assigned contract unless the assignment was 
made to secure the assignee’s loan to the assignor and only if the 
proceeds of the loan were used or were available for use by the as- 
signor in performing the contract that was assigned. To the extent 
that our holdings in 49 Comp. Gen. 44 (1967), 36 Comp. Gen. 19 
(1956), and other cases cited herein are not consistent with this deci- 
sion they will no longer be followed. 60 Comp. Gen. 510 (1981) is 
clarified 


Set-off precluded 
When a contract containing a no-set-off clause is validly assigned 
under the Assignment of Claims Act, now codified at 31 U.S.C. 3727, 
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SET-OFF—Continued 
Contract paymentse—Continued 
Assignments—Continued 
“No set-off” provision—Continued 
Tax debts—Continued 
Set-off precluded—Continued 
to an eligible assignee who substantially complies with the statutory 
filing and notice requirements, the Internal Revenue Service cannot 
set off the contractor’s tax debt against the contract proceeds due the 
assignee, even if the tax debt was fully mature prior to the date on 
which the contracting agency had received notice of the assignment. 
B-158451, Mar. 3, 1966, and B-195460, Oct. 18, 1979, are modified ac- 
cordingly. 60 Comp. Gen. 510 (1981) is clarified 
Recovery of overpayments 
Procuring agency should attempt to recover payments that are in 
excess of the fair and reasonable value of services rendered under il- 
legal contract provision. This can be done by setting off overpay- 
ments against any other amounts due the contractor, and may be 
done any time up to 10 years in appropriate circumstances 


SEVERANCE PAY 
Officers and employees. (See COMPENSATION, Severance pay) 


SMALL BUSINESS ADMINISTRATION 
Contracts 
Contracting with other Government agencies 
Procurement under 8(a) program 
After withdrawal of small business set-aside 
Prior to bid opening 
Contracting officer reasonably determined that the public interest 
would best be served by canceling small business set-aside before bid 
opening in order to set aside the procurement for award to the Small 
Business Administration (SBA) under its 8(a) program for small, dis- 
advantaged businesses (15 U.S.C. 637(a) (Supp. III, 1979)) where deter- 
mination was: (1) an attempt. to effectuate Government’s socioeco- 
nomic interests; (2) necessary since contracting agency was unaware 
at time it issued-small business set-aside that a viable 8(a) firm was 
capable of performing the work; and (8) concurred in by SBA 
Fraud or bad faith alleged 
Evidence sufficiency 
In protest involving 8(a) procurement, fraud or bad faith is not 
shown by: (1) fact that contracting agency originally considered sole- 
source award to large business; (2) fact that contracting agency ini- 
tially issued total small business set-aside, then canceled it before bid 
opening in order to make 8a) award to Small Business Administra- 
tion (SBA); (8) allegation that SBA violated its own Standard Operat- 
ing Procedures, since they may be waived 
‘Subcontracting under “8(a)’”’ program. (See SMALL BUSINESS 
ADMINISTRATION, Contracts, Contracting with other 
Government agencies, Procurement under 8(a) program) 
Purchases 
Small 
Procedures. (See PURCHASES) 
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SMALL BUSINESS INNOVATION DEVELOPMENT ACT 
Research and development 
Small business set-asides 
Appropriation availability. (See APPROPRIATIONS, Availabil- 
ity, Contracts, Research and development, Small Business 
Innovation Development Act) 


SOCIAL SECURITY 

Benefits 

Overpayments 
Debt collection 

Social Security Administration is not bound by Federal Claims Col- 
lection Standards (FCCS) requiring administrative offset “in every in- 
stance in which this is feasible,” in light of section 8(e) of the Debt 
Collection Act of 1982, 31 U.S.C. 3701). The FCCS, 4 CFR Chapter 
II, to the extent they implement the 1982 legislation, do not govern 
the use of administrative offset to collect debts arising under the 
Social Security Act. However, Social Security Administration may 
continue to use administrative offset to collect such debts when au- 
thorized by other statutes or principles of common law, and should 
look to FCCS for guidance to the extent it has not issued its own 
offset regulations 

Military personnel 

Retired 
Survivor Benefit Plan 
Offset 
Formula 

Computation of setoffs from Survivor Benefit Plan annuities which 
are required to be made in an amount equal to the retiree’s social 
security benefit based solely on military service must take into ac- 
count the reduction in social security benefits when the retiree re- 
ceived benefits before reaching age 65. Thus, where a widow’s social 
security benefit is reduced because of the reduction in the retiree’s 
benefit, the services may not calculate the offset against the Survivor 
Benefit Plan annuity as if the beneficiary were receiving an unre- 
duced social security payment 


STATE DEPARTMENT 

Employees 

Home to work transportation 
Government vehicles 

GAO disagrees with the legal determinations of officials of the De- 
partments of State and Defense that it is proper under 31 U.S.C. 
1344(b) for agency officials and employees (other than the Secretaries 
of those departments, the Secretaries of the Army, Navy, and Air 
Force, and those persons who have been properly appointed or have 
properly succeeded to the heads of Foreign Service posts) to receive 
transportation between their home and places of employment using 
Government vehicles and drivers. GAO construes 31 U.S.C. 1344(b) to 
generally prohibit the provision of such transportation to agency offi- 
cials and employees unless there is specific statutory authority to do 
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STATE DEPARTMENT—Continued 

Employees—Continued 

Home to work transportation—Continued 
Government vehicles—Continued 

The State Department’s reliance on the GAO decision in 54 Comp. 
Gen. 855 (1975) to support the proposition that the use of Govern- 
ment vehicles for home-to-work transportation of Government offi- 
cials and employees lies solely within the administrative discretion of 
the head of the agency was based on some overly broad dicta in that 
and several previous decisions. Read in context, GAO decisions, in- 
‘cluding the one cited by the State Department’s Legal Advisor, only 
authorize the exercise of administrative discretion to provide home- 
to-work transportation for Government officials and employees on a 
temporary basis when (1) there is a clear and present danger to Gov- 
ernment employees or an emergency threatens the performance of 
vital Government functions, or (2) such transportation is incident to 
otherwise authorized use of the vehicles involved 


STATES 

Federal aid, grants, etc. 

Interest on Federal funds 
Accountability 

Where subgrantee of CETA grant to State of Arkansas earned in- 
terest on recovered FICA taxes before the recovery was returned to 
the Federal Government, the interest is an applicable credit under 
the grant agreement and grant cost principles. As a result, all inter- 
est earned by subgrantee on the recovery is owed to the grantee and 
by the grantee to the Department of Labor to the extent not offset by 
allowable grant costs 

Where a subgrantee of State CETA grantee recovers grant funds 
and earns interest on recoveries, the interest is not held on advance 
basis and is not exempt from accountability under the Intergovern- 
mental Cooperation Act of 1968, 31 U.S.C. 6503(a) 


STATUTES OF LIMITATION 

Accountable officers 

Irregularities in accounts 

An agency must report financial irregularities to GAO within 2 
years from the time that the agency is in receipt of substantially 
complete accounts. This requirement is to allow the Government the 
opportunity to raise a charge against the account within the 3-year 
statute of limitations period 

Although a certifying officer at National Institutes of Health (NIH) 
made a computational error in certifying a voucher for payment, 
thus proximately causing an overpayment of $11,184, his accounts 
are settled by operation of law and he cannot be held liable for the 
loss where the Government did not raise a charge against the ac- 
count ‘within 3 years of receipt by the NIH of the substantially com- 
plete accounts of the certifying officer 

Claims 

Claims settlement by GAO 
Retention of-agency records 

Federal Aviation Authority questions whether time and attend- 

ance (T&A) reports should be retained more than 3 years in order to 
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STATUTES OF LIMITATION—Continued : 
Claims—Continued 
Claims settlement by GAO—Continued 
Retention of agency records—Continued 
adjudicate claims subject to 6-year statute of limitations. Without ad- 
ditional information, we would not recommend any change in the 
General Records Schedule 2 with regard to:extending retention 
period for T&A reports from 3 to 6 years 
Date of accrual 
Compensation payments 
Backpay 
Two employees were awarded backpay pursuant to a Dec. 10, 1973 
ruling by the Board of Appeals and Review of the Civil Service Com- 
mission that they had involuntarily resigned from their positions in 
1972. The employees’ claims that overtime earnings were improperly 
deducted from their backpay awards were received in this Office on 
June 16 and July 14, 1980. The claims may not be allowed since’they 
accrued on Dec. 10, 1973, the date of the Board’s determination, and 
31 U.S.C. 71a (1976) (now sec. 3702) bars consideration of claims re- 
ceived in this Office more than 6 years after the date the claim first 
accrues: 61 Comp. Gen. 57 is amplified 
Retired pay 
Non-Regular service 
Garcia case 
A service member filed an application for non-Regular retired pay 
under 10 U.S.C. 1331 almost 6 years after meeting the age require- 
ment, but retired pay was not granted because records did not show 
he had sufficient years of service. Upon his submission of additional 
proof, it was determined that he had sufficient service. Although 
more than 6 years elapsed between his meeting the age requirement 
and the determination that he was eligible for retired pay, none of 
his retroactive retired pay is barred by 31 U.S.C. 7la (now sec. 
3702(b)), in view of Garcia v. United States, 617 F. 2d 218 (Ct. Cl. 
1980), since such claims will now be deemed to accrue only after the 
service’s determination that the claimant has the required service 
Filing in other than GAO 
Does not meet requirements of 10/9/40 act, as amended 
Employee of Forest Service claims per diem in connection with 
transfer to seasonal worksite every 6 months for period from May 7, 
1973, through Nov. 19, 1976. Claim was subject of grievance proceed- 
ing in agency and was not received in General Accounting Office 
(GAO) until Jan. 18, 1982. Portion of claim arising before Jan. 18, 
1976, may not be considered since Act of Oct. 9, 1940, as amended, 31 
U.S.C. 71a, bars claims presented to GAO more than 6 years after 
date claim accrued. Filing with administrative office concerned does 
not meet requirement of Barring Act 


STATUTORY CONSTRUCTION 
General and specific statutes 
Precedence 
Forest Service, Department of Agriculture, is not required to re- 
quest clearance from Federal Prison Industries Incorporated (FPI) 
when making purchases from private sources using funds appropri- 
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STATUTORY CONSTRUCTION—Continued 
General and specific statutes—Continued 
Precedence—Continued 
ated by Public Law 98-8. 18 U.S.C. 4124 generally requires Federal 
agencies to buy all FPI products which meet their requirements from 
FPI rather than from private sources. Public Law 98-8 (98th Cong., 
lst sess., 97 Stat. 13 (March 24, 1983)) is an emergency measure 
which appropriates funds for projects designed to combat the eco- 
nomic recession occurring at the time of its passage. Specific legisla- 
tion prevails over general. Since private purchases further the Act’s 
purposes the requirement to purchase from FPI does not apply 
Legislative history, title, etc. 
Public Law 97-377 
Federal judges comparability pay increases 
Question presented is cotitlatana of Federal judges to 4 percent 
comparability increase under sec. 129 of Pub. L. 97-377, Dec. 21, 
1982. Section 140 of Pub. L. 97-92 bars pay increases for Federal 
judges except as specifically authorized by Congress. We conclude 
that the language of sec. 129(b) of Pub. L. 97-377, combined with spe- 
cific intent evidenced in the legislative history, constitutes the specif- 
ic congressional authorization for a pay increase for Federal judges.... 
Legislative intent 
Appropriation restrictions 
Interpretation of enforcing agency 
Absence of congressional objection 
Specialty metals’ procurements 
Agency interpretation of Department of Defense Appropriation Act 
restriction against the purchase of articles consisting of foreign spe- 
.cialty metals as reflected in DAR 6-302 is to be accorded deference. 
General Accounting Office will not object to DAR 6-302 provision 
that statutory restriction is met if the specialty. metal is melted in 
the United States, notwithstanding protester’s contention that stat- 
ute requires that such articles be manufactured entirely in the 
United States. DAR provision is based on wording in legislative histo- 
ry and has been in existence for 10 years without congressional ob- 
jection. 49 Comp. Gen. 606 is distinguished 
Presumption against superfluity 
Question presented is entitlement of Federal judges to 4 percent 
comparability adjustment granted to General Schedule employees in 
Oct. 1982. Section 140 of Pub. L. 97-92 bars pay increases for Federal 
judges except as specifically authorized by Congress. Since sec. 140, a 
provision in an appropriations act, constitutes permanent legislation, 
Federal judges are not entitled to a comparability increase on Oct. 1, 
1982, in the absence of specific congressional authorization 
Prospective effect of acts 
Section 145 of Pub. L. 97-377, Dec. 21, 1982, which amends 5 U.S.C. 
5546a(a) to provide that certain instructors at the Federal Aviation 
Academy are entitled to premium pay, is effective from the date of 
enactment and is not retroactive to Aug. 3, 1981, as were the original 
provisions of 5 U.S.C. 5546a(a) added by subsec. 151(a) of Pub. L. 97- 
276. The general rule is that an amendatory statute is applied pro- 
spectively only unless a retroactive construction is required by ex- 
press language or by necessary implication. Neither the express lan- 
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STATUTORY CONSTRUCTION—Continued 

Prospective effect of acte—Continued 
guage nor the legislative history supports the view that the amend- 
ment made by sec. 145 is retroactively effective 


STOCKPILING 
Strategic and critical materials 
Barter exchange. (See STRATEGIC AND CRITICAL MATERIALS, 
Barter exchange) 


STRATEGIC AND CRITICAL MATERIALS 

Barter exchange 

Excess Stockpile materials 
Authority of GSA 
Sales as contractor’s agent 
Congressional oversight — 

Proposal by General Services Administration (GSA) to sell, on 
behalf of contractor, excess Stockpile materials under the Strategic 
and Critical Stock Piling Act, 50 U.S.C. 98e(c), where title has been 
transferred to the contractors in exchange for other needed Stockpile 
materials, is legally within the parameters of GSA’s existing barter 
authority. Where a statute confers duties in general terms, all 
powers and duties incidental and necessary to make such authority 
effective are included by implication. Congress has encouraged barter 
transactions and the proposed plan helps accomplish the purposes of 
the Act. However, since it may have a significant effect on congres- 
sional control over the Stockpile transaction, GSA should discuss the 
proposal with its congressional oversight and appropriations commit- 
tees before implementation 

National Defense Stockpile Fund 
Crediting non-necessity 
Government sales in agent capacity 

Where United States is acting as agent in sale of excess Stockpile 
materials on behalf of contractors to whom title of materials has 
been transferred, GSA may pay proceeds from the sale directly to the 
contractor rather than deposit it to the credit of the National De- 
fense Stockpile Fund, 50 U.S.C. 98h, since the proceeds are for the 
benefit of the contractor rather than the United States 


SUBSISTENCE 
Actual expenses 
Maximum rate 
Reduction 
Meals, etc. cost limitation 
Lodging costs incurred 
Volume 2 of Joint Travel Regs. does not specify across-the-board 
dollar limitation for purpose of determining reasonableness of actual 
subsistence claims for meals and miscellaneous expenses. In this 
case, accounting and finance officer considered a meal expense to be 
excessive and applied a dollar limitation to reimbursement. Absent 
sufficient justification for the higher dinner cost, that action is 
upheld. It is noted that provisions of 2 JTR para. C4611 limit meal 
and miscellaneous expenses reimbursement to 50 percent of high cost 
area rate in specific situations where lodging costs are not incurred. 
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SUBSISTENCE—Continued 
Actual expenses—Continued 
Maximum rate—Continued 
Reduction—Continued 
>. etc. cost limitation—Continued 
costs incurred—Continued 
A anilter limitation for application to subsistence expenses claims 
involving commercial lodging costs could be applied 
Meals 


Dinner 
At airport prior to return from TDY 
Reimbursement guidelines 
An employee on temporary duty obtained a meal at the airport 
prior to his return flight. Although a traveler is ordinarily expected 
to-eat dinner at his residence on evening of return from temporary 
duty, the determination of whether an employee should be reim- 
bursed is for the agency. In determining whether it would be unrea- 
sonable to expect an employee to eat at home rather than en route, 
factors such as elapsed time between meals and absence of in-flight 
meal service may be considered. B-189622, Mar. 24, 1978, is distin- 


Per diem 
Actual expenses. (See SUBSISTENCE, Actual expenses) 
Fractional days 
Thirty-minute period at beginning or end 
The 30-minute rule applicable to the payment of per diem under 
para. 1-7.6e, FTR, when the time of departure or arrival is within 30 
minutes before or after the beginning of a quarter, respectively, is 
not intended to be applicable to continuous travel of 24 hours or less. 
40 Comp. Gen. 400 (1961) 
Headquarters 
Permanent or temporary 
Criteria 
The assignment of a Customs Service employee to a new duty sta- 
tion for 2. years under a rotational staffing program is held to be a 
permanent change of station rather than a temporary duty assign- 
ment. We have held that the duration of an assignment and the 
nature of the assigned duties are the vital elements in the determi- 
nation. of whether an assignment is temporary duty or permanent 
change of station. Although the assignment here is for a definite 
time period and further reassignment of the employee is contemplat- 
ed, the duration of the assignment is far in excess of that normally 
contemplated as temporary. Moreover, the duties assigned are not 
those usually associated with temporary duty 
Seasonal worksites 
Transfer orders not issued 
Employee of Forest Service grieved entitlement to per diem in con- 
nection with assignment to seasonal worksite every 6 months. We 
agree with the Grievance Examiner’s factual determination that the 
employee was in a temporary duty status and therefore entitled to 
per diem as provided for in the Forest Service’s regulations. No 
transfer orders were prepared or relocation expenses allowed in con- 
nection with the annual assignment, and the employees maintained 
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SUBSISTENCE—Continued 
Per diem—Continued 
Headquarters—Continued 
Permanent or temporary—Continued 
Seasonal worksites—Continued 
Transfer orders not issued—Continued 
their permanent homes at their official duty station while living in 
Government quarters at the seasonal worksite 
Illness, etc. 
Medical examination 
An employee, who is required to undergo fitness for duty examina- 
tion as a condition of continued employment, may choose to be exam- 
ined either by a United States medical officer or by a private physi- 
cian of his choice. The employee is entitled to reasonable travel ex- 
penses in connection with such an examination, whether he is travel- 
ing to a Federal medical facility or to a private physician. The 
agency may use its discretion to establish reasonable limitations on 
the distance traveled for which an employee may be reimbursed 
“Lodgings-plus” basis 
Computation 
Average cost of lodgings 
Annual leave effect 
An employee rented a house for a month while on temporary duty, 
rather than obtaining lodgings on a daily basis. He went on annual 
leave for 1 day during the period but continued to occupy the rented 
lodgings that night. The employee’s average cost of lodging for the 
purpose of per diem computation on a lodgings-plus basis is to be de- 
termined by prorating the total rental cost over the 30 days of tem- 
porary duty, excluding the day of annual leave, if the agency deter- 
mines the employee acted prudently in obtaining the lodgings for a 
month and the cost to the Government does not exceed the cost of 
suitable lodging at a daily rate 
Military personnel 
Personal convenience 
Alternate port of debarkation 
Notwithstanding a Marine Corps regulation authorizing a mileage 
allowance and per diem from an alternate aerial port of debarkation 
to a new permanent duty station incident to a transfer from outside 
the United States to the United States, for the purpose of recovering 
a relocated privately owned vehicle, the member’s entitlement is lim- 
ited to allowances based on travel from the appropriate aerial port of 
debarkation serving the new station to the new station, in the ab- 
sence of an amendment to the Joint Travel Regulations 
Temporary duty 
Appropriation limitations 
Exceptions 
The holding in 60 Comp. Gen. 181 regarding the limitation on use 
of appropriated funds to pay per diem or actual expenses where an 
agency contracts with a commercial concern for lodgings or meals 
applies to members of the uniformed services as well as to civilian 
employees of the Government. However, because 60 Comp. Gen. 181 
was addressed specifically to the per diem entitlement of civilian em- 
ployees under 5 U.S.C. 5702, the Comptroller General will not object 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Appropriation limitations—Continued 
- Exceptions—Continued 
to per diem or subsistence expense payments already made to mili- 
tary members that exceed the applicable statutory or regulatory 
maximums as the result of an agency’s having contracted for lodg- 
ings or meals. 60 Comp. Gen. 181 is extended 
Rates 
Lodging costs 
Leased television with option to purchase 
Absent evidence that the claimant terminated a television lease 
agreement with option to purchase at end of temporary duty assign- 
‘ment he may not include cost of renting the television in the compu- 
tation of the lodgings portion of his per diem allowance. Payments on 
personal. property for the purpose of eventual ownership are not 
within the purview of lodging costs recognized. as reimbursable 
Temporary duty 
Headquarters determination. (See SUBSISTENCE, Per diem, 
Headquarters, Permanent or temporary) 
in rental property owned 
An employee who uses his mobile home for lodging while on tem- 
porary duty may not include $600 rental payment allegedly made to 
> himself in computing the lodgings portion of his per diem allowance 
even though he claims that the mobile home is held for rental pur- 
poses. If the employee submits documentation to establish that the 
‘property is held and used as a rental unit and would otherwise have 
been rented out during period of his claim, allocable interest and 
taxes incurred, if any, may be included in determining lodging costs .. 
Transferred employees 
Delays 
‘Employee who performed travel incident to transfer of duty station 
was delayed by breakdown of mobile home in which he and his 
family were traveling. On basis of such delay, he claimed temporary 
quarters expenses for a 6-day period during which the mobile home 
was being repaired. Temporary quarters expenses may not be paid 
since, for the period of actual-travel en route to the new station, the 
employee’s rights are limited by 5 U.S.C. 5724a to an appropriate per 
diem allowance rather then temporary quarters expenses 
Employee’s entitlement to travel expenses en route to new station 
is generally limited to per diem for number of days authorized for 
travel. However, when employee is delayed en route for reasons ac- 
ceptable to agency, per diem may be allowed for period of delay. 
Since employee here was delayed by breakdown of his mobile home 
residence, he would have had to occupy temporary quarters, pending 
completion of repairs, even if he had proceeded directly to his new 
station. Under these circumstances, employee’s per diem expenses 
may be allowed 
Temporary quarters. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Temporary quarters) 
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SURVIVOR BENEFIT PLAN (See PAY, Retired, Survivor Benefit 
Plan) 


TAXES 

Federal 

Interest and penalties 
Interest earned by subgrantee of Federal grant 

Where subgrantee of CETA grant to State of Arkansas earned in- 
terest on recovered FICA taxes before the recovery was returned to 
the Federal Government, the interest is an applicable credit under 
the grant agreement and grant cost principles. As a result, all inter- 
est earned by subgrantee on the recovery is owed to the grantee and 
by. the grantee to the Department of Labor to the extent not offset by 
allowable grant costs 


TRAILER ALLOWANCES 
Military personnel. (See TRANSPORTATION, Household effects, 
Military personnel, Trailer shipment) 


TRANSPORTATION 
Air carriers 
Foreign 
American carrier availability. (See TRAVEL EXPENSES, Air 
travel, Fly America Act) 
Claims 
Settlement 
Contract Disputes Act effect. (See CONTRACTS, Contract Dis- 
putes Act of 1978, Inapplicability, Matters covered by 
other statutes, Transportation Act) 
Household effects 
Actual expenses 
Allowance basis 
Cost comparison 
Timeliness of comparison 
Employee who made his own arrangements and shipped his own 
household goods on Oct. 1, 1981, should not have his entitlement lim- 
ited to the low-cost available carrier on the basis of a GSA rate com- 
parison made 2 months after-the-fact. GSA regulations require that 
cost comparisons be made as far in advance of the moving date as 
possible, and that employees be counseled as to their responsibilities. 
for excess cost if they choose to move their own household goods. 
However, cost of insurance must be recouped 
Weight certificate invalid 
Constructive weight substitution 
Transferred employee was- assessed weight charges for 4,300 
pounds over statutory maximum household goods shipment. of 11,000 
pounds. Mover admitted that weight certificates were invalid because 
200 pounds unrelated to employee’s move were included in weight 
due to unintended error and for which mover made refund to Gov- 
ernment. The invalidation of the weight certificates does not claim 
excess weight costs in the move; rather, a constructive shipment 
weight should be obtained under para. 2-8.2b(4) of the Federal Travel 
Regulations 


430-317 0 - 84 -- 12: 
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TRANSPORTATION—Continued 
Household effects—Continued 
Commutation 
Actual expenses v. commuted rate 
Administrative determination 
Employee of Dept. of Energy made his own arrangements and 
shipped his household goods on Oct. 1, 1981, under travel orders 
which stated that the “method of reimbursing household goods costs 
to be determined.” Agency obtained a cost comparison from General 
Services Administration (GSA) after-the-fact in Dec. 1981, and reim- 
bursed employee for his actual expenses rather than the higher com- 
muted rate. Under GSA regulation effective Dec. 30, 1980, agency’s 
action was proper since its determination was consistent with the 
purpose of the new regulation; to limit reimbursement to cost that 
would have been incurred by the Government if the shipment had 
been made in one lot from one origin to one destination by the avail- 
able low-cost carrier on a Government Bill of Lading. Decisions of 
this Office allowing commuted rate prior to effective date of GSA 
regulation will no longer be followed 
House trailer shipments, etc. 
Purchase costs 
Employee may be reimbursed, in connection with the sintead of a 
sailboat to be occupied as a residence upon transfer of station, those 
expenses which would be reimbursed in connection with the pur- 
chase of a residence on land. Expenses necessary for the operation of 
utilities and of launching the boat may be reimbursed as miscella- 
neous expenses under FTR para. 2-3.1b 
Reimbursement 
Ownership at time of transportation requirement 
Although it is held that a boat may qualify as a mobile dwelling _ 
under 5 U.S.C. 5724(b), an employee who purchased a sailboat to be 
occupied as his residence incident to permanent change of station is 
not entitled to freight charges in transporting the boat from the 
place of construction to the delivery site where it was launched since 
the employee was not the owner of the boat at the time it was trans- 
ported 


Trailer shipment 
Residence use requirement 
Transferred member of the Air Force may be reimbursed the cost 
of transporting the houseboat he uses as his dwelling under 37 U.S.C. 
409, which permits the transportation at Government expense of a 
mobile home dwelling, because it is determined that a boat may qual- 
ify as a “mobile home dwelling” under the law. 48 Comp. Gen. 147 is 
overruled and regulations issued to implement that decision need not 
be applied so as to exclude. payment for transporting boats which are 


Overseas employees 
Return to United States 
Separation 
Criteria for expense reimbursement 
In order for employee to. be reimbursed expenses incident to return 
travel to former place of residence, travel must be clearly incidental 
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TRANSPORTATION—Continued 

Household effects—Continued 

Overseas employees—Continued 
Return to United States—Continued 
Separation—Continued 
Criteria for expense reimbursement—Continued 

to separation and should commence within reasonable time thereaf- 
ter. Employee who resigned position effective Oct. 2, 1981, notified 
agency on Mar. 2, 1982, of intent to return to former place of resi- 
dence commencing on Sept. 23, 1983, and who accepted employment 
at location of resigned position does not meet requirements for reim- 


Weight limitation 
Excess cost liability 
Constructive weight basis 
Computation formula 

To correct error resulting from invalidation of weight certificates, 
the constructive weight of the household goods shipment should be 
computed and substituted for the incorrect actual weight. Where the 
constructive weight under. para. 2-8.2b(4) is unobtainable, the weight 
of the shipment must be determined by other reasonable means. 
Here, mover’s evidence supporting revised constructive weight deter- 
mination is unrebutted by employee, is the only evidence of record 
on the correct weight of the shipment, and is not unreasonable. 
Excess weight charges should be computed on the revised construc- 
tive weight 

Constructive weight substitution 
Weight certificate invalid 

Transferred employee was assessed weight charges for 4,300 
pounds over statutory maximum household goods shipment of 11,000 
pounds. Mover admitted that weight certificates were invalid because 
200 pounds unrelated to employee’s move’ were included in weight 
due to unintended error and for which:-mover made refund to Gov- 
ernment. The invalidation of the weight certificates does not claim 
excess weight costs in the move; rather, a constructive shipment 
weight should be obtained under para. 2-8.2b(4) of the Federal Travel 


What constitutes bicycle/utility trailers 
Employee who was transferred to a new duty station claims reim- 
bursement for the cost of transporting a bicycle trailer to his new 
residence and for temporary storage of the trailer prior to shipment. 
The costs of transporting and storing a bicycle trailer are reimburs- 
able by the Government since such a trailer may properly be catego- 
rized as “household goods,” as defined in para. 2-1.4h of the Federal 
Travel Regulations (FTR). Moreover, the FTR does not specifically 
prohibit the shipment of a bicycle trailer as household goods 
Military personnel 
Release from active duty 
Rights 
The Joint Travel Regulations, Vol. 1, may be amended to include 
travel and transportation allowances to a home of selection for a 
member discharged or released from active duty with separation pay 
under 10 U.S.C. 1174 (Supp. IV, 1980). A statute must be read in the 
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TRANSPORTATION—Continued 
Military personnel—Continued 
Release from active duty—Continued 
Righte—Continued 
context of other laws pertaining to the same subject and should be 
interpreted in light of the aims and designs of the total body of law 
of which it is a part 
Mobile homes 
Civilian personnel. (See TRANSPORTATION, Household effects, 
House trailer shipments, etc.) 
Military personnel. (See TRANSPORTATION, Household effects, 
Military personnel, Trailer shipment) 
Rates 
Classification 
Inapplicable 
“Freight, all kinds” 
Class rate in quotation 
Where formula for determining freight all kinds (FAK) rate of- 
fered in carrier’s tender provides for taking percentage of applicable 
class 100 rate from appropriate tariff, there is no intention to further 
refer to the National Motor Freight Classification to determine each 
article’s individual class rating because the formula clearly implies a 
class 100 basis and to do so would defeat the obvious purpose of the 
tender to offer Government FAK rates which are in the nature of 
commodity rates and designed to bypass the classification rating 


Section 22 quotations 
Construction 
NMFC rule applicability 
Weight consideration in shipping same commodity 
Generally, for the same commodity, a carrier may not charge a 
shipper a greater amount to transport a lesser weight 


TRAVEL EXPENSES 

Air travel 

Constructive cost reimbursement 
Military Airlift Command service 

Employee of the Navy en route from temporary duty overseas se- 
lected a particular schedule for the purpose of taking leave along a 
usually traveled route. He used a foreign air carrier for one leg of his 
travel even though he could have used Military Airlift Command 
(MAC) chartered air service for travel from his place of origin to the 
United States. Since MAC full plane charter services need not be 
considered as available U.S. air carrier under the Fly America Act 
his use of a foreign air carrier may be justified in the usual manner 
using only available commercial flights. However, under his travel 
order and applicable regulation reimbursement for return travel is 
limited to the constructive MAC cost 

Rail travel 
Medical condition 

Where employee, who traveled by privately owned vehicle as a 
matter of preference and took additional time away from his official 
duties, is to be reimbursed at the constructive cost of rail transporta- 
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TRAVEL EXPENSES—Continued 
Air travel—Continued 
Constructive cost reimbursement—Continued 
Rail travel—Continued 
Medical condition—Continued 
tion, the employee’s annual leave may be charged for the work hours 
involved in the trip exceeding those hours which would have been re- 
quired had he used rail transportation 
Fly America Act 
Employees’ liability 
Travel by noncertificated air carriers 
Under guidelines issued by the Comptroller General, reasons for 
use of foreign air carrier must be properly certified. Comptroller 
General decisions contain guidelines regarding the adequacy of rea- 
sons for utilizing a foreign carrier. The Joint Travel Regulations re- 
quire a determination of unavailability by the transportation or 
other appropriate officer and the requirements contained therein are 
in keeping with the Comptroller General’s:guidelines and reimburse- 
ment is not authorized absent compliance 
Involuntary re-routing 
En route home from temporary duty overseas an employee indi- 
rectly routed his travel to take annual leave in Dublin and scheduled 
his return flight from Shannon to the United States on a US. air 
carrier. Upon arrival in Shannon the employee was informed that 
his scheduled flight had been discontinued and the carrier scheduled 
the employee’s transoceanic travel on a foreign air carrier. Since 
there were no alternative schedules at that point under which the 
employee could have traveled on U:S.-air carriers available under 
the Comptroller General’s “Guidelines for Implementation of the Fly 
America Act” for the transoceanic portion of his travel, there need 
be no penalty for the use of a foreign air carrier 
Meals 
At airport 
Reimbursement 
An employee on temporary duty obtained a meal at the airport 
prior to his return flight. Although a traveler is ordinarily expected 
to eat dinner at his residence on evening of return from temporary 
duty, the determination of whether an employee should be reim- 
bursed is for the agency. In determining whether it would be unrea- 
sonable to expect an employee to eat at home rather than en route, 
factors such as elapsed time between meals and absence of in-flight 
meal service may be considered. B-189622, Mar. 24, 1978, is distin- 


Constructive travel costs 
Computation 

Because of medical condition affecting employee’s eardrums, he 
was unable to travel by air to a temporary duty station. Instead of 
traveling by train, he chose to travel by privately owned vehicle, 
with reimbursement limited to constructive cost of travel by common 
carrier. Since travel by air was not available to employee, the “ap- 
propriate” common carrier transportation under FTR para. 1-4.3 was 
rail transportation, and the constructive cost of rail rather than air 
transportation is thus applicable 
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TRAVEL EXPENSES—Continued 

Conventions, conferences, etc. 

Attendees 
State officials 

Use of appropriated funds by National Highway Traffic Safety Ad- 
ministration (NHTSA) to pay travel and lodging expenses of State of- 
ficials to attend a proposed training workshop on odometer fraud is 
prohibited by 31 U.S.C. 1345 (formerly 551), as the proposed expendi- 
tures are not specifically provided for by the Motor Vehicle Informa- 
tion and Cost Savings Act, 15 U.S.C. 1981 et seg. (1976), or other stat- 
ute. Also, as this proposal is to be carried out by contract, the excep- 
tion in our cases for grants does not apply. 35 Comp. Gen. 129 is dis- 
tinguish 


ed 
Illness. (See SUBSISTENCE, Per diem, Illness, etc.) 
Medical treatment. (See MEDICAL TREATMENT, Officers and em- 
ployees, Travel expenses) 
Mileage. (See MILEAGE) 
Military personnel 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Subsistence 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Temporary duty 
Per diem. (See SUBSISTENCE, Per diem, Military personnel, 
Temporary duty) 
Transfers 
Reimbursement basis 
Notwithstanding a Marine Corps regulation authorizing a mileage 
allowance and per diem from an alternate aerial port of debarkation 
to a new permanent duty station incident to a transfer from outside 
the United States to the United States, for the purpose of recovering 
a relocated privately owned vehicle, the member’s entitlement is lim- 
ited to allowances based on travel from the appropriate aerial port of 
debarkation serving the new station to the new station, in the ab- 
sence of an amendment to the Joint Travel Regulations 
Official business 
Medical treatment 
An employee, who is required to undergo fitness for duty examina- 
tion as a condition of continued employment, may choose to be exam- 
ined either by a United States medical officer or by a private physi- 
cian of his choice. The employee is entitled to reasonable travel ex- 
penses in connection with such an examination, whether he is travel- 
ing to a Federal medical facility or to a private physician. The 
agency may use its discretion to establish reasonable limitations on 
the distance traveled for which an employee may be reimbursed 
Overseas employees 
Renewal agreement travel 
Employee recruited from her place of actual residence in the conti- 
nental United States for assignment in Puerto Rico and who meets 
all of the eligibility requirements under 5 U.S.C. 5728(a) is entitled to 
tour renewal agreement travel. An agency cannot defeat an employ- 
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TRAVEL EXPENSES—Continued 

Overseas employees—Continued 

Renewal agreement travel—Continued 

ee’s travel entitlement under section 5728(a) by refusing to negotiate 
a renewal agreement where the particular position could have been 
filled locally because payment of renewal agreement travel expenses 
to an employee who meets all of the eligibility requirements is man- 
datory rather than discretionary with the employing agency 

Agency policy, which purports to deny 45-day annual leave accu- 
mulation, home leave accrual, and tour renewal travel agreement en- 
titlements to employees recruited from-places of actual residence in 
continental United States for assignment in Puerto Rico by arbitrar- 
ily identifying some assignments as “rotational” and others “perma- 
nent” and refusing to let some “permanent” transferees execute 
overseas employment agreements because the positions could have 
been filled by local hires, may not be given effect so as to defeat ex- 
press statutory entitlements 

Constructive travel costs 
Computation 

Special air fares should be used to compute constructive travel ex- 
penses to an employee’s residence as the maximum entitlement to 
tour renewal travel to an alternate location, provided the agency can 
determine before the travel begins that the discount fare would be 
practical and economical. Applicability of special fares should be de- 
termined on the basis of constructive travel to the actual place of 
residence, using the scheduled dates of departure and return, even 
though the travel is to an alternate location 

Return for other than leave 
Separation 
Time limitation on travel 
Private employment at termination location effect 

In order for:employee to be reimbursed expenses incident to return 
travel to former place of residence, travel must be clearly incidental 
to separation and-should commence within reasonable time thereaf- 
ter. Employee who resigned position effective Oct. 2, 1981, notified 
agency on Mar. 2, 1982, of intent to return to former place of resi- 
dence commencing on Sept. 23, 1983, and who accepted employment 
at location of resigned position does not meet requirements for reim- 


Per diem. (See SUBSISTENCE, Per diem) 

Prudent person rule 

An employee on temporary duty obtained a meal at the airport 
prior to his return flight. Although a traveler is ordinarily expected 
to eat dinner at his residence on evening of return from temporary 
duty, the determination of whether an employee should be reim- 
bursed is for the agency. In determining whether it would be unrea- 
sonable to expect an employee to eat at home rather than en route, 
factors such as elapsed time: between meals and absence of in-flight 
meal service may be considered. B-189622, Mar. 24, 1978, is distin- 


Vehicles 
Use of privately owned 
Between residence and terminal 
Mileage reimbursement claim. (See MILEAGE, Travel by pri- 
vately owned automobile, Between residence and termi- 
nal) 
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TRAVEL EXPENSES—Continued 
Vehicles—Continued 
Mileage reimbursement claim. (See MILEAGE, Travel by pri- 
vately owned automobile) 


TREASURY DEPARTMENT 

Secretary of Treasury 

Authority 
Investment 
Dual Benefits Payment Account 

Under the Omnibus Reconciliation Act of 1981, interest. may be 
earned on funds appropriated to the Dual Benefits Payment Account 
if invested by the Secretary of the Treasury and this interest cred- 
ited to the Dual Benefits Payment Account. However, investment is 
precluded by the terms of the fiscal year 1983 appropriation to the 
Dual Benefits Payment Account 

Treasurer of United States 

Relief 
Duplicate check losses 
Appropriation adjustment 
Statutory authority status 

Loss in duplicate check case (payee alleges non-receipt of original 
check, Treasury issues replacement, payee negotiates both checks) 
occurs when second check is paid. In general, General Accounting 
Office (GAO) thinks 31 U.S.C. 156 (now sec. 3333) is more appropriate 
than 31 U.S.C. 82a-2 (now secs. 3527 (c) and (d)) to deal with dupli- 
cate check losses. However, in view of conclusions and recommenda- 


tions in 1981 report to Congress (AFMD-81-68), GAO thinks problem 
warrants congressional attention. Therefore, to give Congress and 
Treasury adequate time to develop solutions, GAO will maintain 
status quo for reasonable time and will handle cases under either 
statute as they are submitted 


VEHICLES 

Government 

Home to work transportation 
Government employees 
Misuse of vehicles 
Liability of employees 

Because so many agencies have relied on apparent acquiescence by 
the Congress during the appropriations process when funds for pas- 
senger vehicles were appropriated without imposing any limits on an 
agency’s discretion to determine the scope of “official business,” and 
because dicta in GAO’s own decisions may have contributed to the 
impression that use of cars for home-to-work transportation was a 
matter of agency discretion, GAO does not think it appropriate to 
seek recovery for past misuse of vehicles (except for those few agen- 
cies whose use of vehicles was restricted by specific Congressional en- 
actments). This decision is intended to apply prospectively only. 
Moreover, GAO will not question such continued use of vehicles to 
transport heads of non-cabinet agencies and the respective seconds- 
in-command of both cabinet and non-cabinet agencies until the close 





INDEX DIGEST 


VEHICLES—Continued 

Government—Continued 

Home to work transportation—Continued 
Government employees—Continued 
Prohibition 

GAO disagrees with the legal determinations of officials of the De- 
partments of State and Defense that it is proper under 31 U.S.C. 
1344(b) for agency officials and employees (other than the Secretaries 
of those departments, the Secretaries of the Army, Navy, and Air 
Force, and those persons who have been properly appointed or have 
properly succeeded to the heads of Foreign Service posts) to receive 
transportation between their home and places of employment using 
Government vehicles and drivers. GAO construes 31 U.S.C. 1344(b) to 
generally prohibit the provision of such transportation to agency offi- 
cials and employees unless there is specific statutory authority to do 
80. 


GAO disagrees with the Legal Advisor of the Department of State 
and. the General Counsel of the Defense Department who have inter- 
preted the phrase “heads of executive departments,” contained in 31 
U.S.C. 1344(bX2), to be synonymous with the phrase “principal offi- 
cers of executive departments.” Congress has statutorily defined the 
“heads” of the executive departments referred to in 31 U.S.C. 
1344(b\X(2) (including the Departments of State and Defense) to be the 
Secretaries of those departments 

GAO disagrees with the State Department’s Legal Advisor and the 
General ‘Counsel .of the Defense Department who have construed the 
phrase “principal diplomatic and consular officials,” contained in 31 
_ U.S.C. 1344(bX3), to include those high ranking officials whose duties 
require frequent. official contact on a diplomatic level with high 
ranking officials of foreign governments. GAO construes 31 U.S.C. 
1344(bX3) to only include those persons who have been properly ap- 
pointed, or have properly succeeded, to head a foreign diplomatic, 
consular, or other Foreign Service post, as an ambassador, minister, 
charge d’affaires, or other similar principal diplomatic or consular of- 


Official use determination 
Administration discretion 

The State Department’s reliance on the GAO decision in 54 Comp. 
Gen. 855 (1975) to support the proposition that the use of Govern- 
ment vehicles for home-to-work transportation of Government offi- 
cials and employees lies solely within the administrative discretion of 
the head of the agency was based on some overly broad dicta in that 
and several previous decisions. Read in context, GAO decisions, in- 
cluding the one cited by the State Department’s Legal Advisor, only 
authorize the exercise of administrative discretion to provide home- 
to-work transportation for Government officials and employees on a 
temporary basis when (1) there is a clear and present danger to Gov- 
ernment employees or an emergency threatens the performance of 
vital Government functions, or (2) such transportation is incident to 
otherwise authorized use of the vehicles involved 
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VESSELS 

Charters 

Long-term 
Obligational availability 
Navy Industrial Fund 
Anti-Deficiency Act compliance 

The Antideficiency Act, 31 U.S.C. 1431, would not prevent the 
Navy from entering into the TAKX long-term ship leasing program, 
to be financed through the Navy Industrial Fund, so long as the un- 
obligated, balance of the Fund is sufficient to cover the Government’s 
obligation until commencement of the lease period. Navy may not, 
through acceptance of vessel delivery, agree to commencement of the 
lease arrangement if the obligational availability of the Fund is at 
that time insufficient to cover any consequential increase in the Gov- 
I I snalscwssicsnctecnientslieniecenstlecivesenassteniaaplipipioadbnaind i ribiitiensanies 

Termination expenses 

Under the Navy’s TAKX ship leasing program, ship charters will 
cover a base period of 5 years, renewable up to 20 years at 5-year 
intervals, and with substantial termination costs for failure to renew. 
Such contracts, once in effect, should be recorded as firm obligations 
of the Navy Industrial Fund at an amount sufficient to cover lease 
costs for the 5-year base period, plus any termination expenses for 
failure to renew 


VOLUNTARY SERVICES 

Meals, ete. 

Appropriation availability 

Government employee who uses personal funds to procure goods or 
services for official use may be reimbursed if underlying expenditure 
itself is authorized, failure to act would have resulted in disruption 
of relevant program or activity, and transaction satisfies criteria for 
either ratification or quantum meruit, applied as if contractor had . 
not yet been paid. While General Accounting Office emphasizes that 
use of personal funds should be discouraged and retains general pro- 
hibition against reimbursing “voluntary creditors,” these guidelines 
will be followed in future. Applying this approach, National Guard 
officer, who used personal funds to buy food for subordinates during 
weekend training exercise when requisite paperwork was not com- 
pleted in time to follow normal purchasing procedures, may be reim- 
bursed. 4 Comp. Dec. 409 and 2 Comp. Gen. 581 are modified. This 
decision was later distinguished by 62 Comp. Gen. 595 

Personal funds in interest of Government. (See PAYMENTS, Volun- 

tary) 

WORDS AND PHRASES 

“Adversary adjudication” 

Equal Access to Justice Act 

Recovery under the Equal Access to Justice Act of attorney’s fees 
and costs incurred in pursuing a bid protest at General Accounting 
Office (GAO) is not allowed because GAO is not subject to the Ad- 
ministrative Procedures Act (APA) and in order to recover under 
Equal Access to Justice Act claimant must have prevailed in an ad- 
versary adjudication under the APA 
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WORDS AND PHRASES—Continued 

“Appropriate remedies” 

Civil Rights Act, as amended 
Title VII 

The scope of remedial actions under Title VII is generally for de- 
termination by EEOC. However, EEOC’s present regulations on in- 
formal settlements do not provide sufficient guidance for Federal 
agencies to carry out their responsibilities under Title VII of the 
Civil Rights Act of 1964, as amended. We recommend that EEOC 
review and revise its present regulations to. provide such guidance. 
Until that: time..agencies may administratively settle Title VII cases 
in a manner consistent‘with the guidelines in this decision 

Basic pay “received” 

Erroneous payments of basic pay should not be included in the 
computation of a service member’s retired pay base for purposes of 
computing his: retired pay entitlement under 10 U.S.C. 1407. Al- 
though that statute provides that retired pay base will be computed 
on basic pay “received” over a period of months of active duty, that 


Bidding rights 

. Rattlesnake National Recreation Area and Wilderness Act 
* Rattlesnake National Recreation Area and Wilderness Act of 1980 
authorized exchange of Montana Power Company’s lands for equal 
value of “bidding rights” for competitive Federal coal leases. Pro- 
posed “Exchange Agreement” would require Treasury to pay State of 
Montana 50 percent share of total received, including bidding rights, 
under sec. 35 of Mineral Lands Leasing Act of 1920, 30 U.S.C. 191, 
which provides for. remitting “money” received by Treasury. Since 
bidding rights are not money, State payment may not be based on 
their receipt 

Compensatory time off for religious observances 

Employees whose salaries have reached the statutory limit may 
earn and use compensatory time for religious observances under 5 
U.S.C. 5550a, despite fact that they are not otherwise entitled to pre- 
mium pay or compensatory time. In granting the authority for Fed- 
eral employees to earn and use compensatory time for religious pur- 
poses, Congress intended to provide a mechanism whereby all em- 
ployees could take time off from work in fulfillment .of their religious 
obligations, without being forced to lose pay or use annual leave. 
Since section 5550a involves mere substitution of hours worked, 
rather than accrual of premium pay, we conclude that compensatory 
time off for religious observances is not. premium pay under Title 5, 
United States Code, and, therefore, is not subject to aggregate salary 
limitations imposed by statute 

“Dependent child” 

Survivor Benefit Plan 

Under the Survivor Benefit Plan, 10 U.S.C. 1447 et segq., eligible 
beneficiaries include a deceased service member’s “dependent child,” 
a term defined by statute as including one who is incapable of sup- 
porting himself because of mental or physical incapacity incurred 
before his twenty-second birthday while pursuing a full-time course 
of study. Given this definition, a military officer’s daughter who suf- 
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“Dependent child” —Continued 
Survivor Benefit Plan—Continued 
fered a mental breakdown at the age of 19 during the summer vaca- 
tion following the successful completion of her first year-of college, 
and who was thus rendered incapable of self-support, may properly - 
be considered a “dependent child” eligible for an annuity.under the 
Plan. 44 Comp. Gen. 551 is modified in part 
“Equivalent increase” 
Civil Service Reform Act of 1978 

Where a General Schedule employee who was demoted is repro- 
moted to his former position during a 2-year period of grade reten- 
tion under 5 U.S.C. 5362, the schedule for his periodic step increases. 
established before demotion and grade retention remains in effect. 
Grade retention under 5 U.S.C. 5362 is to be distinguished from pay 
retention under sec. 5363. Repromotion during a period of grade re- 
tention is not an “equivalent increase” under 5 U.S.C. 5335(a) and 5 
C.F.R. 531.408. Prior decisions arising before Civil Service Reform 
Act of 1978 are not applicable. This decision reversed on new infor- 
mation submitted, by 63 Comp. Gen. (B-209414, Dec. 7, 1983)... 

“Extramural budgets” 

What constitutes 
Small Business Innovation Development Act 

In calculating its 1983 set-aside for small business innovation re- 
search program, National Aeronautics and Space Administration 
should apply definition of “research and development” that appears 
in Small Business Innovation Development Act, Pub. L. 97-219, 96 
Stat. 217, July 22, 1982, to its budget for Fiscal Year 1983 without 
regard to appropriation heading “Research and Development.” Since 
Congress clearly appropriated funds for certain operational activities 
under that heading, it would be contrary to congressional intent for 
set-aside to be based on amounts not available for research and de- 
velopment 

“Fitness for duty” medical examination 

An employee, who is required to undergo fitness for duty examina- 
tion as a condition of continued employment, may choose to be exam- 
ined either by a United States medical officer or by a private physi- 
cian of his choice. The employee is entitled to reasonable travel ex- 
penses in connection with such an examination, whether he is travel- 
ing to a Federal medical facility or to a private physician. The 
agency may use its discretion to establish reasonable limitations on 
the distance traveled for which an employee may be reimbursed 

“Heads of executive departments” 

GAO disagrees with the Legal Advisor of the Department of State 
and the General Counsel of the Defense Department who have inter- 
preted the phrase “heads of executive departments,” contained in 31 
U.S.C. 1344(bX(2), to be synonymous with the phrase “principal offi- 
cers of executive departments.” Congress has statutorily defined the 
“heads” of the executive departments referred to in 31 U.S.C. 
1344(b\(2) (including the Departments of State and Defense) to be the 
Secretaries of those departments 
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Home to work transportation 

GAO disagrees with the legal determinations of officials of the De- 
partments of State and Defense that it is proper under 31 U.S.C. 
1344(b) for agency officials and employees (other than the Secretaries 
of those departments, the Secretaries of the Army, Navy, and Air 
Force, and those persons who have been properly appointed or have 
properly succeeded to the heads of Foreign Service posts) to receive 
transportation between their home and places of employment using 
Government vehicles and drivers. GAO construes 31 U.S.C. 1344(b) to 
generally prohibit the provision of such transportation to agency offi- 
cials and employees unless there is specific statutory authority to do 


“Hours of work” 

Under FLSA, overtime is computed on basis of hours in excess of 
40-hour workweek, as opposed to 8-hour workday. Additionally, paid 
absences are not considered “hours worked” in determining whether 
employee has worked more than 40 hours in a workweek 

‘Household effects” 

Employee who was transferred to a new duty station claims reim- 
bursement for the cost of transporting a bicycle trailer to his new 
residence and for temporary storage of the trailer prior to shipment. 
The costs of transporting and storing a bicycle trailer are reimburs- 
able by the Government since such a trailer may properly be catego- 
rized as “household goods,” as defined in para. 2-1.4h of the Federal 
Travel Regulations (FTR). Moreover, the FTR does not specifically 
prohibit the shipment of a bicycle trailer as household goods 

“Money” 

Mineral Lands Leasing Act 

Rattlesnake National Recreation Area and Wilderness Act of 1980 
authorized exchange of Montana Power Company’s lands for equal 
value of “bidding rights” for competitive Federal coal leases. Pro- 
posed “Exchange Agreement” would require Treasury to pay State of 
Montana 50 percent share of total received, including bidding rights, 
under sec. 35 of Mineral Lands Leasing Act of 1920, 30 U.S.C. 191, 
which provides for remitting “money” received by Treasury. Since 
bidding rights are not money, State payment may not be based on 
their receipt 

‘Prequalification statement” 

Indian housing procurements 
Preference to Indian firms 

Indian Housing Authority (THA) had a reasonable basis for reject- 
ing bid submitted by firm that by bid opening had not demonstrated 
to IHA’s satisfaction through a required “prequalification statement” 
that it was a qualified Indian-owned organization or Indian-owned 


“Principal diplomatic and consular officials” 

GAO disagrees with the State Department’s Legal Advisor and the 
General Counsel of the Defense Department who have construed the 
phrase “principal diplomatic and consular officials,” contained in 31 
U.S.C. 1344(b\(3), to include those high ranking officials whose duties 
require frequent official contact on. a diplomatic level with high 
ranking officials of foreign governments. GAO construes 31 U.S.C. 
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“Principal diplomatic and consular officials” —Continued 
1344(bX3) to only include those persons who have been properly ap- 
pointed, or have properly succeeded, to head a foreign diplomatic, 
consular, or other Foreign Service post, as an ambassador, minister, 
charge d’affaires, or other similar principal ae or consular of- 


“Public utility services” 

Contract between General Services Administration (GSA) and a 
non-tariffed supplier for procurement of telephone equipment and re- 
lated installation and maintenance services is one for “public utility 
services” within the scope of 40 U.S.C. 481(aX3) (authorizing GSA to 
make contracts for public utility services for periods up to 10 years), 
since it is the nature of the services provided and not the nature of 
the provider of the services that is determinative for the purpose of 
the law. Sale of telephone equipment is a utility type service. Install- 
ment purchase contracts as well as leases or leases with options to 
purchase are within the scope of 40 U.S.C. 481(aX3) 

Progress payments 

Request for progress payments “in accordance with governing 
United States procurement regulations” does not render bid nonre- 
sponsive where there is nothing which indicates that the “request” 
was more than a mere wish or desire. 45 Comp. Gen. 809, 46 id. 368, 
47 id. 496, and similar cases modified in part 

“Research and development” 

What constitutes 
Small Business Innovation Development Act 

In calculating its 1983 set-aside for small business innovation re- 
search program, National Aeronautics and Space Administration 
should apply definition of “research and development” that appears 
in Small Business Innovation Development Act, Pub. L. 97-219, 96 
Stat. 217, July 22, 1982, to its budget for Fiscal Year 1983 without 
regard to appropriation heading “Research and Development.’ Since 
Congress clearly appropriated funds for certain operational activities 
under that heading, it would be contrary to congressional intent for 
set-aside to be based on amounts not available for research and de- 
velopment 

Slash (/) virgule 

Bid stating that country of manufacture is “USA/England” was 
correctly evaluated as offering foreign end product for purposes of 
applying Buy American Act because the bid can reasonably be con- 
strued to permit the bidder to furnish either a domestic or a foreign 
product in the event of award 

“Total financial package” 

Transferred employee traded a former residence as downpayment 
on purchase of residence at new official station. He seeks reimburse- 
ment of $163 premium paid for title insurance on property traded as 
a downpayment. Title insurance is generally reimbursable to a seller 
under the provisions of FTR para. 2-6.2c. However, since employee 
did not obtain the title insurance on his residence at his old duty sta- 
tion at time of transfer but on a former residence, he is not entitled 
to reimbursement of the fee paid for title insurance under “total fi- 
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“Total financial package” —Continued 
nancial package” concept enunciated in Arthur J. Kerns, 60 Comp. 
Gen. 650 (1981), and subsequent similar decisions 

Veterans Administration. funding fee 

The Veterans .Administration (VA) questions whether the VA 
funding fee, consisting of one-half of 1 percent of the amount of a 
loan guaranteed or insured by the VA, required under the Omnibus 
Budget Reconciliation Act of 1982, is reimbursable under para. 2-6.2d 
of the Federal Travel Regulations, FPMR 101-7 (September 1981) 
(FTR), as amended. We hold that the funding fee is not reimbursable 
under FTR para. 2-6.2d because the fee constitutes a finance charge 
under Regulation Z (12 C.F.R. 226.4 (1982)) 








TABLE OF DECISION NUMBERS 


October 1, 1982-September 30, 1983 


A-67190, Aug. 12, 1983 
B-174839, Jan. 28, 1983... 
B-196794, Sept. 30, 1983. 
B-197765, Jan. 10, 1983 ... 
B-198634, May 25, 1983... 
B-200108, May 24, 1983 


B-200923, Oct. 19, Nov. 23, 1982... 


B-200923, May 6, 1983 

B-201072, May 12, 1983... 
B-201164, Sept. 29, 1983... 
B-202083, Oct. 28, 1982... 


B-202278, Apr. 18, 1983... 


B-203100, Oct. 12, 1982 


B-203393, June 15, 1983... 
B-203762, Dec. 15, 1982.... 


B-204409, May 23, 1983. 
B-205154.2, Ma 
B-205348, Nov. 23, 1982... 


B-205709, Mar. 16, 1983... 


B-205921, July 8, 1983 
B-206014, Mar. 7, 1983. 
B-206105, Dec. 8, 1982... 
B-206107, Feb. 1, 1983 


B-206111.2 et al., Mar. 16, 1983 


B-206127.3, Aug. 29, 1983. 
B-206152, Jan. 24, 1983... 
B-206196, Jan. 18, 1983... 
B-206236, June 1, 1983.... 
B-206237, oo 10, 1983... 


B-206619, June 1, 1983. 
B-206658, Nov. 10, 1982... 
B-206704, Oct. 28, 1982.... 
B-206706, May 23, 1983... 
B-206798, Mar. 25, 1983 .. 
B-206942, Oct. 29, 1982... 
B-206972, Jan. 18, 1983... 
B-206973, May 18, 1983... 
B-206980, Nov. 4, ‘1982 
B-206999.6, Dec. 6, 1982 
B-207026, Feb. 28, 1983 
B-207028, Dec. 14, 1982 


B-207177, Jan. 17, 1983... 
B-207191, Feb. 28, 1983 ... 
B-207318, Feb. 2, 1983 
B-207350, Nov. 17, 1982... 
B-207370, Mar. 22, 1983 .. 
B-207441, June 2, 1983.... 
B-207472, Feb. 14, 1983 ... 
B-207527, Nov. 29, 1982 
B-207586, Oct. 28, 1982.... 
B-207605, Feb. 1, 1983 
B-207626, Apr. 13, 1983 


430-317 0 - 84 -- 13 : QL 3 


y 31, 1983. 


Page 
617 


B-207627, Mar. 7, 1983 
B-207629, Dec. 16, 1982.... 


B-207710, Feb. 28, 1983 .... 
B-207731, Apr. 22, 1983... 
B-207732, July 13, 1983... 


B-207771 et al., Feb. 28, 1983. 


B-207777, Jan. 7, 1983 
B-207967, Nov. 16, 1982... 


4 | B-208016, Nov. 16, 1982... 


B-208082, Feb. 1, 1983 


88 | B-208183, May 20, 1983... 


B-208185, Dec. 14, 1982.... 
B-208203, Feb. 3, 1983 


982 
B-208270, B-208315.2, Feb. 16, 1983.. 


B-208341, Feb. 1, 1983 
B-208353, Mar. 1, 1983. 
B-208393, Dec. 7, 1982... 
B-208406, Oct. 6, 1982 
B-208422, Jul 
B-208480, B- 
B-208513, Mar. 28, 1983 
B-208515, June 28, 1983... 
B-208522, Mar. 17, 1983 ... 
B-208598, Apr. 15, 1983.... 
B-208637, Sept. 29, 1983... 
B-208679, Aug. 23, 1983... 
B-208708, Apr. 15, 1983.... 
B-208701, Jan. 31, 1983.... 
B-208720.2, = 13, 1983. 
B-208855, Apr. 5, 1983 
B-208908 J ¥ 18, 1983. 
B-209053, July 6, 1983 
B-209070, Apr. 22, 1983.... 
B-209073, Apr. 22, 1983.... 
B-209098, Jan. 4, 1983 
B-209150, Mar. 22, 1983... 
B-209191, Apr. 13, 1983.... 
B-209192, 


iy 
B-209196, B-208925.2, Apr. 5, 1983... 


B-209271, Feb. 8, 1983 
B-209302, Feb. 1, 1983 
B-209327, July 26, 1983.... 
B-209345, Nov. 9, 1982 
B-209414, Jan. 31, 1983.... 
B-209433, Apr. 12, 1983.... 
B-209485, July 25, 1983... 
B-209493, Mar. 1, 1983 


B-209499, et al., July 6, 1983.. 


B-209581, Apr. 15, 1983 
B-209591, Apr. 1, 1983 
B-209612, Jan. 31, 1983.... 
B-209615, Mar. 28, 1983 





81, Mar. 28, 1983... 


TABLES OF STATUTES, ETC., CITED IN DECISIONS 


B-209699, May 19, 1983 


B-209721, Sept. 2, 1983... 
B-209767, May 17, 1983.. 
B-209790, Mar. 3, 1983 ... 
B-209938, Sept. 2, 1983... 
B-209945, June 9, 1983... 
B-209957, July 6, 1983.... 
B-209965, July 26, 1983... 


B-209981, Dec. 30, 1982 


B-210022, Mar. 31, 1983 . 
B-210055, July 8, 1983... 
B-210059, July 13, 1983.. 
B-210086, July 28, 1983.. 


B-210132, June 24, 1983 
B-210160, Sept. 28, 1983 
B-210200, June 14, 1983. 
B-210232, June 3, 1983... 
B-210244, July 13, 1983.. 
B-210291, Apr. 13, 1983 
B-210305, Aug. 24, 1983 


B-210338, B-202116, Sept. 19, 1983... 


B-210346, June 2, 1983 
B-210407, June 9, 1993... 
B-210420, May 2, 1983.... 
B-210437, Sept. 20, 1983 
B-210454, Mar. 29, 1983 
B-210467, Sept. 12, 1983 
B-210478, Mar. 17, 1983 


379 


B-210493, Aug. 15, 1983 
B-210532, Aug. 3, 1983 
B-210555, June 3, 1983.... 
B-210565, Mar. 25, 1983 .. 
B-210599, Feb. 17, 1983... 
B-210645, Aug. 12, 1983... 
B-210647, June 20,.1983 .. 
B-210767, June 9, 1983.... 
B-210790, July 6, 1983 
B-210834, Aug, 5, 1983 
B-210916, May 20, 1983... 
B-210963, Aug. 3, 1983 
B-210967, July 8, 1983 
B-210998, June 22, 1983... 
B-211213, Apr. 21, 1983... 
B-211243, Aug. 25, 1983... 
B-211251, July 6, 1983 
B-211304, July 12, 1983.. 
B-211381, Aug. 2, 1983 
B-211440 et al., June 20, 1983... 
B-211477, July 14, 1983 
B-211514, Aug. 9, 1983.... 
B-211638, July 26, 1983.. 
B-211737, Sept. 27, 1983 
B-211820, Sept. 12, 1983 
B-212221, Aug. 25, 1983 
B-212601, Sept. 20, 1983 
B-212756, Sept. 27, 1983 





LIST OF CLAIMANTS, ETC. 


Page 
DAI PUI TA, ascii cecconstasensascnagetapoasvenesooegne 211 


Administrative Office of the Courts, Gen- 
eral Counsel 


80, 
178, 187, 203, 339, 546, 617 
Pike Fowde, Dei Ole. -.seccisitenecveeistiocetesptbcesscmen 37, 
39, 158, 211, 216, 266, 280, 292, 
303, 315, 350, 432, 635 
Airpro Equipment Inc. 
Allied Repair Service, Inc. . 
Amco Tool & Die Co. 


American Museum Construction Division 
of Byer Industries, Inc. ...............:.cseseseeeees 284 
American Mutual Protective Bureau 
Anderson and Wood Construction Co., Inc. 428 
A & P Surgical Company, Ine. ................0000 257 
Armendariz, Luis C................. 
Army, Asst. Secretary of. 
92, 151, 227, 240, 264; 406, 419, 
465, 471, 477, 554, 566, 609, 614 
Pevabold, Framed: Wicca. cccccesecoisdicestncecsioacnns 187 
Association of Soil and Foundation Engi- 


Barnard, The Honorable Douglas.... 
Beseler, Charles Co. 


Bonneville Power Administration... 
Bradley Construction, Inc................. <a 
Brodeeiek: 3. d., Co. ..ic2eiin bisa Bins 
Brutoco Engineering & Construction, Inc... 
Bureau of Engraving and Printing 
Bureau of the Mint 

Burke, Leverett C 

Cal Capital Exports 

Canadian Commercial Corp... 
Central Intelligence Agency 
Central Intelligence Agency, General 
Chynoweth, Lloyd G 

Cincinnati Bell Telephone Co... 

Civil Aeronautics Board 


Columbia Surgical Instruments Co., Inc..... 
Commerce, Dept. of 
Commerce, General Counsel.... 


Crawford, Frederick D.. 
Crawford, Sadie G. 

Cray Research, Inc. ... 

Creighton, Ladorn 

Customers Service, Commissioner. 
Customs Service, US. ...............:0:0++ 
Data Flow Corp.......... 

DeAlfi, Arthur W 

Defense, Asst. Secretary of .. 
Defense, Dept. of...............-+-+ 
Defense Logistics Agency. 
Deisseroth, Albert B. 

DISA Electronics. 

Dispenzirie, Peter J... 

D-K Associates, Inc 

Donovan, Christopher J.... 
Downtown Copy Center... 
Dynamic Keypunch Inc 

Eagleton, The Honorable Thomas F . 
East, The Honorable John P 

East Harlem Pilot Block 


Echelon Service Co 

Economic Development Administration 

Educational Services Group, Management 
Concepts Inc 

Elrod, Sydna Jean . 

Energy, Dept. of.................+. 63, 169, 375, 380, 393 

Enoch Star Restoration Housing Develop- 
ment Fund Co., Inc 

Environmental Aseptic Services Adminis- 
tration 

Ex-Cell Fiber Supply, Inc 

Federal Aviation Administration 42, 58, 396 

Federal Communications Commission 

Federal Mediation and Conciliation Serv- 
i 641 





LIST OF CLAIMANTS, ETC. 


Fischer, James W 

Flint, Roger L 

Foam-Flex Inc 

Foley, The Honorable William E 
Fordham, Nelson P 

Foreign Service Labor Relations Board, 


Fowler, The Honorable Mark S.. 
Fry Communications, Inc 
Gallaher, Edward H 
General Services Administration. 
426, 570, 633 
General Services Administration, General 


Godfrey, Edmond... 
Gordon, James H.... 
Gordon, Kenneth A 


Hollin, Shelby W 
House Committee on Government Oper- 


House of Representatives 
Housing and Urban Development, Direc- 


Indian Affairs, Bureau of. 

Institute for Aerobics Research . ae 

Search Ol a ssi ciens csscssoseasteeshecoutorasctacenies 45, 
103, 201, 240, 270, 401, 629 

Internal Revenue Service. 

International Medical Industries, Inc 

International Natural Rubber corre 


Jackson, Edward L 


Johnston, Stanley G 

Johnson and Popoli, Inc.. 
Joseph, Timothy W 

Justice, Asst. Attorney General. 
Kawcak, Terrill J... 

Keller, Joseph G ... 

Kiger}, Robert E.... 

King, John Jr 


Labor, Asst. Secretary of. 


Lambert, Dora Diciacivedatonn 

Land Management, Director .. 

Larson Building Care Inc 

Library of Congress 

Library of Congress, General Counsel. 
MacLean, Angus B 

Maldonado, Estelle C... 


Marine Corps, United States 
Marine Industries Northwest, Inc 
Marine Power and Equipment Co., Inc... 


Marshals Service, United States. 
Martinez, Daniel 


Merit Systems Protection Board. 
Mero, Richard C 

Metal Service Center 

Mikalac, Norman 

Miller, Grover L 

Milne Truck Lines, Inc.. 


Mole, James E 

National Aeronautics and Space Adminis- 
tration, Administrator 

National Federation of Federal Employees 625 

National Federation of Federal Employ- 


National Highway Traffic Safety Adminis- 
tration, Chief Counsel 

National Institutes of Health 

National Oceanic and Atmospheric Ad- 
ministration 

National Security Agency 

tsa Dept. of............ 143, 193, 241, 370, 512, = 

Northern Courier Service, Inc 

Nuclear Regulatory Commission, General 


Orton, Ivan... 

Palmer, R. Edward 

Palmer, Ralph 

— Canal Commission, Administra- 


Phillipe John S.. 

Pine Street Corp 

Pleion Corporation .... 

Powers, Gene R 

Proxmire, The Honorable William.... 

Ragland, William C 

Railroad Retirement Board . 

Reyes, David G 

Rural Electrification Administration, Ad- 
ini .- 810 


. 671 

. 322 

469 

... 116, 324, 358, 655 
578 

w- 482 

. 121 


Senate, United States... 

SETAC, Inc 

Shaffer, Marvin S 

Sixbury, William A 

Small Business Administration 

Social Security Administration, Associate 
Commissioner 


Southland Associates ... 


Spencer, George C 
Silberblatt, S. S., Inc.... 
Steinke, Shawn H 

Sterling Medical Associates... 
Stevenson, Richard P 
Sunshine Machine, Inc.... 





LIST OF CLAIMANTS, ETC. 


Svercek, John L 

Thatcher, David L 

Transportation, Dept. of.. 

Treamury, Depts OF... ccssecscescssssossscbecsesosies 121, 538 
Treasury, Deputy General Counsel 

Veterans Administration. 

Visar Company, Inc 


Uher II, Ronald G 
Walker, Edwin A 

Wassink, Consuelo K ... 
Welch, Frederick C 


Wiseman, Richard A..... 


Yarbrough, John M 





